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OVERSIGHT OF THE ENVIRONMENTAL PRO-
TECTION AGENCY’S SUPERFUND PROGRAM

TUESDAY, JUNE 22, 2010

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON SUPERFUND, TOXICS
AND ENVIRONMENTAL HEALTH,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m. in room
406, Dirksen Senate Office Building, Hon. Frank R. Lautenberg
(Chairman of the Subcommittee) presiding.

Present: Senators Lautenberg, Inhofe, Baucus, and Merkley.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

N Senator LAUTENBERG. We are ready to go. We welcome everyone
ere.

I want to say that we are here today because there are hundreds
of highly dangerous Superfund sites across the country that sit
unabated in our neighborhoods. These sites continue to contami-
nate the environment, endanger the health of our children, and
sabotage communities that want to strengthen their economies.

To note just one statistic on the potential health impacts, a 2009
study found that children in school districts near Superfund sites
are 1.5 times more likely to have autism than those that do not live
near Superfund sites. Yet GAO reports that there are at least 75
Superfund sites that pose—and I quote here—unacceptable human
exposure.

These sites have soil that is poisoned by chemicals, groundwater
that is contaminated, or air that is toxic. The health effects are
alarming. Birth defects, development disorders, and cancer all have
been linked to chemicals found at Superfund sites.

Yet the work to clean up these properties has slowed to a crawl
since the polluter pays fee expired and the Fund ran dry. Since
2003 funding for Superfund clean ups has depended entirely on
taxpayers. In the 1990s, when the fee on oil and chemical compa-
nies was in effect, EPA was cleaning up more than 80 sites a year.
Last year it cleaned up only 20.

And as we will hear from the GAO today, the EPA simply does
not have the funding to get the job done. In fact, when adjusted
for inflation, funding for Superfund clean ups has plummeted by 35
percent since the polluter pays fee expired in 1995.

Our families, children, and nearby small businesses have been
shouldering the pain and punishment of these blighted sites for too
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long. We are going to hear today from Lois Gibbs, who experienced
the tragedy of Love Canal firsthand. Her experience and the expe-
rience of others across the country show us that we have to make
cleaning up these Superfund sites a bigger priority.

Once these sites are free of pollutants an albatross will be lifted
from their shoulders. Children’s health will be protected, parents
will have greater peace of mind, and entrepreneurs will be encour-
aged to invest once again in these communities. We have got two
witnesses here today who will tell us that eliminating Superfund
sites turns community plagues into sources of community pride.

And I want to say something to my colleagues on the Sub-
committee. It is fair to say that we agree on some basic principles.
But we have got to clean up these festering sites, and when the re-
sponsible party can be found—the responsible party, and I do not
speak I am sure for all of us, but the responsible party must pay.

Here is the problem. Many of the most egregious Superfund sites
are orphan sites. That means there is nobody there that we can go
to. The original polluters are no longer around. So, we have before
us a couple of choices for these orphan sites—force taxpayers to
foot the bill for the clean up or get the polluting industries to pay.
Well, it is pretty obvious, I think, where I stand and I have for a
long time, against the polluters and I am with the taxpayers.

And that is why I introduced the Polluter Pays Restoration Act
which will reinstate the fee on chemical and oil companies to fund
Superfund clean ups. And I am pleased that the Obama adminis-
tration officially endorsed this proposal yesterday and that Sen-
ators Cardin, Sanders, Whitehouse, Merkley, Levin, Murray, and
Menendez have joined me in co-sponsoring the bill.

I look forward to hearing from our witnesses today about the fu-
ture of the Superfund program, and I also look forward to working
with Senators on both sides of the aisle to tackle the problem.

And before we hear from this important panel, I will turn to the
Ranking Member on the Committee and Subcommittee for their
opening statements.

Senator Inhofe.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. Thank you, Mr. Chairman.

This oversight hearing on the EPA Superfund program, it is im-
portant that we have this, and as Ranking Member of both the
Evhi)lle Committee and the Subcommittee, it is important for me to

e here.

I have noted before that the Obama administration has exploited
the BP spill to pursue its radical agenda to shut down America’s
domestic production of oil and gas. Of course, there is ample evi-
dence for that. Just consider its recent support for legislation to re-
impose the Superfund tax.

The Obama administration has consistently supported that tax.
They have supported that tax since before the Obama administra-
tion. It goes back several years. But until recently, other than men-
tioning it in budget documents, its public support was muted.

But the spill has changed that. Now they feel the political cli-
mate is right to tax oil and gas companies. And not just to tax oil
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and gas companies. I went down to the floor last week when they
had the Bernie Sanders bill which would have just put all oil and
gas out of business, large and small. Many forget how broadly the
Superfund tax applies if you own a business with over $2 million
in revenue. Regardless of what you manufacture, you would pay
the tax.

In other words, the Superfund tax is also, it is a small business
tax effecting thousands of such businesses across the country and
their employees. If the Obama administration is serious about find-
ing ways to stimulate the economy and create jobs, imposing a new
tax on businesses is not the right way.

I should also note that the responsible parties under Superfund
already pay approximately 70 percent of the clean ups. I would
challenge the EPA to show me one site where a viable, potentially
responsible party has not been made to pay their share. And that
is the way it should be.

You know, when the Chairman said we want the responsible par-
ties to pay, I do, too. We want them to pay. There is, in 70 percent
of the cases they are doing it. The only ones where they are not
are the ones that are referred to by the Chairman as the orphan
sites. And so they cannot locate the responsible parties. They no
longer exist.

Now again, some think re-imposing a Superfund tax means more
sites will be cleaned up faster. But that is not true. As the Govern-
ment Accountability Office noted last year in a report I requested,
quote, and I am quoting out of the Accountability Office, the bal-
ance in the Superfund Trust does not affect the funds available for
current or future annual appropriations.

Now, I would like to turn to something more positive. I would be
remiss if I did not mention the Region 6 of the EPA, once again
how pleased I am with the progress on the Tar Creek sites. And
the Tar Creek site was the most devastating Superfund site in
America. It was in my State of Oklahoma, and we are on schedule
to completely resolving that. There is still some work to be done.

According to the Agency for Toxic Substances and Disease Reg-
istry, one in four Americans lives near a Superfund site. For exam-
ple, the Washington Naval Yard is the closest Superfund site to the
Capitol, right down here on the Anacostia River.

The pace of cleaning up Superfund sites has been a prominent
issue and remains with us today. However, the logical reason for
this is not due to a lack of funding, as some of my colleagues may
argue. This is due to the fact that the EPA is addressing larger and
much more complex sites such as Tar Creek. By their very nature
these larger sites take more time and resources to complete. The
EPA prioritizes these sites, and for those of us who have been wait-
ing patiently while other States had multiple sites cleaned up in
a given year it is frustrating to hear these complaints.

Now, if you want to expedite the pace of clean ups, and ulti-
mately reducing costs, in some cases we should give more latitude
to local and State officials who know the sites firsthand. I remem-
ber one—and I think both of you remembered one also—that was
in Bossier City, Louisiana, just a few years ago. It was a site where
the responsible party agreed that they should clean it up. They



4

went to the State of Louisiana and to the province or what do they
call them there?

Senator LAUTENBERG. Parishes.

Senator INHOFE. Parishes. Very good. And they all agreed that
they were going to, that they should be the ones to do it. And they
would have done it at a fraction of the costs that the EPA would
have done it in a timeframe less than half as long. And it was ob-
jected to by the EPA, and so consequently that clean up took
longer, cost twice as much, and there was no reason for it.

So, I think that we need to, the EPA is essentially using tax-
payers’ hard earned dollars to create public relations tools, and I
think that is wrong.

So, Mr. Chairman, I do have a great interest in this program,
and I do want to reemphasize that the polluter is paying today. By
saying the polluter must pay it implies that they are not paying.
They are paying today. To impose a tax on everybody else who is
not polluting is just the same as the taxpayers doing it, in my esti-
mation.

So, with that, I look forward to the hearing.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Good afternoon.

Chairman Lautenberg, as always, it’s good to see you, and I continue to hope for
your speedy recovery.

We are here today to hold an oversight hearing on EPA’s Superfund program. As
the Ranking Member on the EPW Committee and as the Ranking Member on this
Subcommittee I am glad to be here to discuss this important program.

As T've noted before, the Obama administration has exploited the BP spill to pur-
sue a radical agenda to shut down America’s domestic production of oil and gas. Of
course, there’s ample evidence for that—just consider its recent support for legisla-
tion to re-impose the Superfund tax.

The Obama administration has consistently supported that tax—but until re-
cently, other than mentioning it in budget documents, its public support was muted.
But the spill has changed that—mow they feel the political climate is right to tax
oil and gas companies.

Yet many forget how broadly the Superfund tax applies. If you own a business
with over $2 million in revenue—regardless of what you manufacture—you would
pay the tax. In other words: the Superfund tax is also a small business tax affecting
thousands of such businesses across the country and their employees.

If the Obama administration is serious about finding ways to stimulate the econ-
oany and create jobs, imposing a tax on small businesses is obviously the wrong rem-
edy.

I should also note that responsible parties under Superfund already pay for ap-
proximately 70 percent of the clean ups. I would challenge EPA to show me one site
where a viable, potentially responsible party has not been made to pay their share.
That’s as it should be. The other 30 percent are orphan sites—that means EPA can’t
locate the responsible parties because they no longer exist. Now again, some think
reimposing the Superfund tax means more sites will be cleaned up faster. But that’s
not true. As the Government Accountability Office noted last year in a report I re-
quested, “the balance in the Superfund trust fund does not affect the funds available
for current or future annual appropriations.”

Now, I'd like to turn to something more positive. I would be remiss not to mention
EPA Region Six and once again say how pleased I am with the progress that we
have achieved at Tar Creek. There 1s much more to be done, but I am very pleased
with the progress we have made so far.

According to the Agency for Toxic Substances and Disease Registry one in four
Americans lives near a Superfund site. For instance, the Washington Naval Yard
is the closest Superfund site to the Capitol, located on the Anacostia River. Super-
fund sites are all around us, making this a program of great importance.
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The pace of cleaning up Superfund sites has been a prominent issue and remains
so today. However, the logical reason for this is not due to a lack of funding as some
of my colleagues may argue. This is due to the fact that EPA is addressing larger
and much more complex sites, such as Tar Creek. By their very nature these large
sites take more time and resources to complete. EPA prioritizes these sites, and for
those of us who have waited patiently while other States have had multiple sites
cleaned up in a given year it is frustrating to hear these complaints.

If we want to expedite the pace of clean ups and ultimately reduce costs in some
cases we should give more latitude to local and State officials who know these sites
first hand. That’s because sometimes, unfortunately, EPA can get in the way.

A prime example of this is the Highway 71/72 Refinery in Bossier City, Louisiana.
This was a former refinery that was redeveloped for private residences and that
eventually became contaminated. This was a site where the local and State govern-
ments and the company jointly worked out a viable solution. EPA, however, to the
dismay of those involved, objected and overruled it.

One other Superfund issue that I would like to address is the need for EPA to
reduce its administrative costs. A perfect example of this is EPA’s new Integrated
Cleanup Initiative. This initiative attempts to remarket EPA’s progress at Super-
fund sites. This will provide new metrics to measure progress at Superfund sites.
So EPA lis essentially using taxpayers’ hard earned dollars to create a public rela-
tions tool.

I believe that this makes no sense, and I hope that my colleagues on this Com-
mittee will agree with me. Even if we disagree on Superfund issues we will always
use the same metrics that have been used for the past 30 years to measure progress
at Superfund sites. So no one except EPA will be using this initiative. This is money
that could be used on the ground to fund clean ups; instead it’s being used to wage
a public relations campaign. This is exactly the type of administrative cost that EPA
should be reducing instead of increasing, and I hope that they will redirect their
funds to actually cleaning up these sites.

I look forward to hearing from the witnesses, especially Dr. J. Winston Porter tes-
timony on panel two.

Thank you.

Senator LAUTENBERG. Thanks.

Just one correction, if I might, to my friend from Oklahoma. And
that is that it was not $2 million worth of revenue, it was $2 mil-
lion worth of taxable income so that the revenue had to be substan-
tially higher than that before a tax was imposed.

Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS,
U.S. SENATOR FROM THE STATE OF MONTANA

Senator BAucus. Thank you, Chairman. And again, I want to
thank you very much for you and you, also, Senator Inhofe, for
your Superfund concerns.

As I sit here, I am reminded when you were sitting right over
there of all the work that you did on brownfields, and brownfields
in my State have made a huge difference. It helped develop certain
areas that otherwise would not be developed, and I just want you
to know that, on behalf of all the people in the State of Montana,
they very much appreciate the brownfields legislation because it
has advanced development.

Chairman, also, I want to speak today not just about the bill you
have introduced but about Libby, Montana. I know you have heard
a lot about Libby, and Senator Inhofe, I am sure you have, too. But
there may be other Committee members who may not be here at
the moment but who indirectly should hear about the story of
Libby, Montana.

Libby is way up in the northwestern part of Montana. It is close
to Idaho. It is close to Canada. It is a beautiful little town in north-
western Montana. It is also a place where, to date, 291 people in
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a community of under 3,000 have gotten sick and died due to the
pervasive presence of asbestos spewed from vermiculite mining and
mine operations of the company of W.R. Grace.

I do not know if you have read the book A Civil Action. It is
about W.R. Grace’s actions in Woburn, Massachusetts. But when I
read A Civil Action, man, it was just—it is powerful. And basically
the story is repeated up in Libby, Montana, by the same company,
W.R. Grace.

This community is a community with a death rate from asbestos
at their sources at 40 to 60 times greater than the national aver-
age. The people of Libby were coated every day for decades with
5,000 pounds of asbestos dust released every day into the air by
W.R. Grace mining and building operations. They brought asbestos
dust home with them, the miners did.

I can remember going up, as we often do, to mine sites and
standing at the gate and talking to the miners as they would come
off shift, going up to the site and seeing these miners coming off,
out of the bus, and they are just so caked with this white dust. And
I knew, intuitively, something is wrong here. We did not know pre-
cisely what it was, but intuitively, something is wrong here because
they were just so caked with dust.

These folks—these guys mostly, I do not think any women
worked up at the mine site at the time—they brought the asbestos
home with them on their clothes. They would embrace their
spouses. Their kids would jump into their laps. Many of them were
already infected and did not know it was asbestosis, and they gave
it to their spouses, and they gave it to their kids unknowingly.
Afterwards it turned out their spouses get diagnosed, and their
kids would be diagnosed, and just think how bad they felt for
transmitting this disease off onto their family.

They normally used vermiculite that was contaminated with as-
bestos to fill their gardens. The stuff was used to fill their gardens.
In the town of Libby, it was used on driveways, it was used on the
high school track, the Little League field, it was up in attics, it was
everywhere.

The people of Libby are just basic, ordinary wonderful folks like
my friend Les Skramstad. I first met Les in 2000 in the living room
of a good friend of Les and a bunch of other people, Gayla
Bennifield, it was their home, and they are just very, very con-
cerned about all the asbestos in Libby. No one is paying attention
to it. And I was in the living room there talking to Gayla and Les
and all of their friends, and it is just one of those moments in life
that, boy, this is something, you just got to pay attention to, it is
just rare to see something this tragic. And this was one of those.

Les said to me, he looked me straight in the eye afterward, and
he said, Senator, you know, a lot of people have come to Libby, and
they promise they are going to help, but they come and they leave.
And I will be watching you. I promised myself at that moment that
I am not going to let Les down, like whatever I do in life, I have
got to make sure that the people of Libby get justice for this trav-
esty that has been imposed upon them. And I—we have taken lots
of actions since then. I will not enumerate them here right now,
but we have got a long ways to help bring justice to the people of
Libby.
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I am sorry to say that Les passed away from asbestos-related dis-
ease in January 2007. I have kept a photograph of Les. Whenever
I meet a new EPA Administrator, whenever I meet a new HHS
Secretary, I ask them, I show them the photograph of Les, and I
explain to them that this photograph is on my desk right now. And
I do not know if they have done this, but I have encouraged them
to keep a copy of Les’ photograph as well just as a reminder not
just of the people of Libby but also a reminder of ordinary folks
who have been faced with such pollution.

We are making some headway up in Libby. In 2000 Libby was
declared a Superfund site. In 2009 Administrator Jackson declared
a long delayed public health emergency in Libby. This is monu-
mental. It will go a long, long way. It has never been done before.
And I applaud EPA Administrator Jackson for that effort.

The Healthcare Reform Package also enacted this year contains
some requirements for medical care at sites where there has been
a public health emergency declaration, and that was the main
point for putting that in that legislation.

But in some ways we are in the same spot as we have been for
years. I am concerned that the Agency may not be taking appro-
priate steps to protect public health in Libby. There is a health,
there is a screening, but there is also the Superfund clean up
which is the subject of this hearing, and I am a bit concerned that
that has not been addressed fully. I am also concerned with some
of the lack of communication between EPA and the people of Libby
as well.

The people of Libby want justice. And I want justice. They want
something very simple. They want to know that their community
and their schools are safe for them, safe for their families. It is
EPA’s responsibility to get this clean up right so that life in Libby
can get back to normal. And I thank you, Senator, for holding this
hearing because it gives us an opportunity to talk to the Agency
and make sure we are doing all we can properly for the people of
Libby.

I thank you.

Senator LAUTENBERG. Thanks very much, Senator Baucus. That
beautiful State of yours looks like it is exempt from any pollution
or things of that nature, but I know that——

Senator BAUcuUSs. Would that that were true.

Senator LAUTENBERG. But I know that Libby, Montana, is.

Senator BAucuUs. Thank you.

Senator LAUTENBERG. I went to high school in Patterson, New
Jersey, where several of the students would work part-time in an
asbestos factory nearby. And the story that you told about your
friend and his family, a man came to see me with wife and son.
He worked in the asbestos factory, and the son has mesothelioma,
as did the wife, just from laundering the clothes that he brought
home. So, we are looking at this toxic material and saying my gosh,
we have to do something, something serious about protecting our
families.

I now call on Mathy Stanislaus, the Assistant Administrator for
the Office of Solid Waste and Emergency Response which oversees
the Superfund program at the Environmental Protection Agency,
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and John Stephenson, Director for Natural Resources and Environ-
ment at the Government Accountability Office.

We welcome both of you, and Mr. Stanislaus, you may begin with
your testimony at this time.

STATEMENT OF MATHY STANISLAUS, ASSISTANT ADMINIS-
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. STANISLAUS. Good afternoon, Chairman Lautenberg, Ranking
Member Senator Inhofe, and Senator Baucus. My name is Mathy
Stanislaus. I am the Assistant Administrator for EPA’s Office of
Solid Waste and Emergency Response.

Thank you for the opportunity to appear today to discuss the
Superfund program, including the progress that has been made, ac-
tions to address, program challenges and EPA’s response to GAO’s
recently released Superfund report. Mr. Chairman, I particularly
appreciate your longstanding support of the Superfund program.

Prior to my arrival at EPA I had long recognized the importance
of the Superfund program in protecting communities from the risks
posed from hazardous waste sites. After my Senate confirmation
one of my first priorities was to assess the Superfund program and
identify ways to improve program performance.

I also took it upon myself to visit some of the most impacted
Superfund sites around the country. I visited Libby. I met with
community members, and I fully appreciate the impacts from W.R.
Grace’s activities. I went to Oklahoma, and I visited the Tar Creek
facility and addressed the need for relocation of residents in Tar
Creek as well as in Treece. I visited Coeur d’Alene and Bunker
Hill. Because I believe that my responsibility is not only set in DC
but to see how communities are burdened and are impacted by
Superfund sites.

The Superfund program has a variety of tools to protect human
health and the environment. These include shorter term removal
options to mitigate immediate threats to human health and the en-
vironment and remedial actions which address more complex and
long-term clean up of hazardous waste sites.

EPA conducts time critical and non-time critical removal actions
to protect human health and the environment by either funding re-
sponse actions directly or overseeing and enforcing actions con-
ducted by potentially responsible parties. Through shorter term ac-
tions the Superfund program mitigates imminent threats to human
health and the environment and controls exposure to hazardous
substances so human health is protected while long-term clean up
is underway.

For example, where EPA determines that existing water supplies
are unsafe due to releases from contaminated sites we provide al-
ternative sources of drinking water. To date EPA has provided
more than 2.1 million people near or on Superfund National Prior-
ities List sites with alternative sources of drinking water.

I also want to mention EPA’s successful Superfund enforcement
efforts. One of EPA’s main priorities is to identify the parties re-
sponsible for the contamination of hazardous waste sites. In fiscal
year 2009, EPA secured commitments from potentially responsible
parties to perform clean ups and reimburse EPA for past costs
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worth nearly $2.4 billion. EPA’s enforcement efforts have allowed
the program to focus EPA’s appropriated funds on sites where re-
sponsible parties cannot be identified or are unable to pay for or
perform the clean up.

While Superfund continues to make progress cleaning up haz-
ardous waste sites, we still face numerous challenges. One such
challenge involves ensuring that our clean up activities are con-
ducted in an accountable and transparent fashion so that commu-
nities have the information they need to be active and engaged par-
ticipants in the clean up process. This challenge has become espe-
cially critical as returning Superfund properties to productive use
has become an integral part of the clean up process.

Another challenge is the need to more effectively leverage clean
up resources to compensate for the largest and most complex sites
that have come to demand an increasing proportion of EPA’s
Superfund resources. Over the past decade this has meant some
new construction projects could not be immediately funded.

One of the ways to address these challenges is to effectively uti-
lize every dollar and resource available to clean up contaminated
sites and protect human health. In fiscal year 2009 EPA’s Super-
fund program obligated more than $1.1 billion to conduct clean up,
construction and post-construction work at Superfund sites. Of that
amount $563 million were American Recovery and Reinvestment
Act funds while $402 million came from appropriated funds, State
cost-share contributions, and responsible party settlement re-
sources. EPA used $247 million of the total obligated amount to
fund 26 new construction projects at 26 new NPL sites.

Notwithstanding the past program efforts my assessment of the
program indicated that we could do more to address Superfund per-
formance. EPA recently has started a new effort called the Inte-
grated Cleanup Initiative. Under this initiative we have begun to
examine and identify programmatic improvements across all stages
of the clean up process from assessment through clean up comple-
tion for all of our land clean up programs.

By looking across all of our land clean up programs we seek to
integrate and leverage the Agency’s clean up authorities to accel-
erate clean ups, address a greater number of contaminated sites,
and put these sites back into productive use while protecting
human health and the environment.

I see I am out of time. If you would indulge me until I finish my
comments?

Senator LAUTENBERG. [Off microphone.] We will have your full
statement for the record.

Mr. STANISLAUS. OK. Thank you.

[The prepared statement of Mr. Stanislaus follows:]
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Chairman La_utenberg and members of the Subcommittee, [ am Mathy Stanislaus,
Assistant Administrator for EPA’s Office of Solid Waste and Emergency Response (OSWER).
Thank you for the opportunity to appear today to discuss the Superfund program, including the
progress that has been made, actions taken to address program challenges, and EPA’s response to

GAO’s recently released Superfund report.

THE SUPERFUND PROGRAM
The Superfund program was established under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA or Superfund), which Congress passed in
December 1980 to respond to the risks posed by Love Canal and other toxic waste sites, The
Superfund program has a variety of tools to help protect human health and the environment.
These include shorter term removal actions to mitigate immediate threats to human health and
the environment and remedial actions, which address more complex and long-term clean up of

hazardous waste sites

Each year, more than 20,000 emergencies involving the release (or threatened release) of

oil and hazardous substances are reported in the United States, with emergencies ranging from
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small scale spills to large events requiring prompt action and evacuation of nearby populations.
EPA coordinates and implements a wide range of activities to ensure that adequate and timely
response measures are taken in communities affected by hazardous substances and oil releases,
where state and local first responder capabilities have been exceeded, or where additional
support is needed. EPA conducts time-critical and non-time-critical removal actions when
necessary to protect human health and the environment by either funding response actions

directly or overseeing and enforcing actions conducted by potentially responsible parties.

Through shorter térm actions, the Superfund program controls exposure to hazardous
substances so human health is protected while long-term clean up is underway. For example,
where EPA determines that existing water supplies are unsafe due to releases from contaminated
sites, we provide alternative sources of drinking water. To date, EPA has provided more than 2.1
million people near or on Superfund National Priorities List (NPL) sites with alternative sources

of drinking water.

The Superfund removal and emergency response programs conducted 214 emergency
response and removal cleanup actions and provided oversight for 154 responsible party
emergency response and removal actions for at total of 368 actions in FY 2009. To date, more
than 10,000 removals at both NPL and non-NPL hazardous waste sites have been completed to

reduce the immediate threat to human health and the environment.

The Superfund Remedial program continues to protect human health and the environment
by addressing high priority, more complex, often multimedia, longer term cleanups. To date,

1,620 sites have been listed on the NPL. Through FY 2009, EPA and its state and tribal partners
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completed final assessment at 40,558 contaminated sites. Through FY 2009, cleanup
construction had been completed at 1,080 NPL sites, which represents approximately 67% of the
sites listed on the NPL, and all appropriate response actions under CERCLA have been
completed for 338 sites (21% of the sites listed on the NPL), thereby removing them from the
NPL. In addition, the Superfund program continued its focus on controlling potential human
exposure at NPL sites. In FY 2009, EPA exceeded its target (10) by adding another 11 sites
where human exposure was brought under control. EPA also exceeded its target (15) in FY 2009

by adding another 16 sites where ground water migration was brought under control.

Further, EPA has been very successful in leveraging federal enforcement dollars to
secure private party cleanups. In FY 2009, EPA secured commitments from Potentially
Responsible Parties (PRPs) to perform cleanups and reimburse EPA for past costs worth nearly
$2.4 billion. The cumulative value of private party cleanup commitments and cost recovery
settlements is $30.8 billion. EPA’s enforcement efforts have allowed the program to focus
EPA’s appropriated funds on sites where PRPs cannot be identified or are unable to pay for or

perform the cleanup.

As the Superfund program has continued to mature and evolve, EPA has looked for
additional ways to assess remedial program progress beyond the number of sites that have
reached construction completion and help keep the public informed about site cleanup
milestones. To better measure long-term progress, in 2007 the program adopted a Site Wide
Ready for Anticipated Use (SRWAU) measure. This measure tracks the number of NPL sites

where the remedy is constructed (construction complete) and all of the engineering and

(VS
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institutional controls are in place to ensure that the land is protective for reasonably anticipated
uses over the long term. Those anticipated uses and needed controls are outlined in the site
Record of Decision (ROD). EPA expects to designate at least 65 sites ready for anticipated use

in 2010. Through FY 2009, EPA had determined 409 sites to be SWRAU.

Finally, EPA is continuing its efforts to efficiently utilize every dollar and resource
available to clean up contaminated sites and to protect human health. In FY 2009, EPA’s
Superfund program obligated more than $1.1 billion to conduct cleanup construction and post-
construction work at Superfund sites. Of that amount, $563 million were American Recovery
and Reinvestment Act (ARRA) funds while $402 million came from appropriated funds, state
cost-share contributions and responsible party settlement resources. EPA used $247 million of
the total obligated amount to fund 26 new construction projects at 26 NPL sites.

EPA has been particularly successful in leveraging its appropriated funding through the use of
responsible party settlements to establish site-specific special accounts. Through the end of FY
2009, EPA has collected more than $2.9 billion (including earned interest) in more than 900 site-
specific special accounts. Of this amount, EPA has obligated $1.6 billion for site-specific
response actions, and developed multi-year plans for using more than 95% of the $1.3 billion

that remains available to help fund response actions.

In addition, EPA continues its work to make sure ARRA funding is used effectively and
efficiently. Of the $600 million in ARRA funding that the Superfund program received,, $582
million was used to start and accelerate cleanup at NPL sites and support job creation and

retention while protecting human health and the environment, and the remaining $18 million was
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set aside for management and oversight of Superfund activities. As of the end of May 2010,
EPA obligated $575 million in ARRA funding for remedial action and design projects at 51 NPL
sites and 46 of those sites had started on-site construction. EPA expects the remaining 5 sites to

start construction with in the next two months.

INTEGRATED CLEANUP INITATIVE

While Superfund continues to make progress cleaning up hazardous waste sites, we still
face numerous challenges. One such challenge involves ensuring that our cleanup activities are
conducted in an accountable and transparent fashion so that communities have the information
they need to be active and engaged participants in the cleanup process. This challenge has
become especially critical as returning Superfund properties to productive use has become an
integral part of the cleanup process. Another challenge is the need to more effectively leverage
cleanup resources to compensate for the largest and most complex sites that have come to
demand an increasing proportion of EPA’s Superfund resources. Over the past decade, this has

meant some new construction projects could not be immediately funded.

In general, communities affected by Superfund sites are often actively engaged in the
Superfund cleanup process. They have become active participants in future land use
determinations at Superfund sites as site redevelopment has become a standard facet of the
Superfund process. This participation has built on communities’ overall interest to better
understand and engage with EPA on cleanup decisions. Communities are also seeking greater
accountability in the cleanups that affect their lives. They often want more meaningful ways to

assess cleanup progress than the long-term milestones the program currently uses to evaluate site

wh
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progress—milestones that can take years to materialize. Communities’ interests also encompass
more than just Superfund cleanups; they are concerned about a range of contaminated sites,
regardless of the cleanup authorities being used to accomplish the cleanup. Understandably,
communities” number one concern is that a site be cleaned up; whether under CERCLA authority

or some other federal, state or tribal environmental statute.

The Superfund program continues to clean up a mix of NPL sites with varying degrees of
complexity and challenges, however, those sites that have not achieved construction completion,
when 'compared with those that have achieved construction complete, are generally larger, costly,
and more complex than the sites EPA has completed in the past. This means that the cleanup
work we are doing today overall is more difficult, is more technically demanding, and consumes

considerable resources at fewer sites than in the past.

Regarding the resource issues that these sites impose on the program, statistics from FY
2008 are illustrative of the problem. In FY 2008, nearly 57 percent of Superfund obligations for
construction and post-construction activities went to only 17 sites. In that same year, EPA was
unable to fund 10 out of 26 new construction projects ready for funding due to the resource
needs for ongoing construction work. In FY 2009, we were able to fund all of our new
construction starts due to the more than $563 million in ARRA funding; in the absence of such

funding, we would not have been able to do so.

To address these and other challenges, EPA recently started a new effort called the

Integrated Cleanup Initiative (ICI). The goal of ICI is to improve transparency, accountability
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and efficiency in the Superfund program and other cleanup programs throughout the cleanup
process. Under this initiative we have begun to examine and identify programmatic
improvements across all stages of the cleanup process - from assessment through cleanup
completion - for all of our land cleanup programs. By looking across all of our land cleanup
programs, Superfund, Brownfields, Federal Facilities, Resource Conservation and Recovery Act,
and Underground Storage Tanks, we seek to integrate and leverage the Agency’s land cleanup
authorities to accelerate cleanups, address a greater number of contaminated sites, and put these
sites back into productive use while protecting human health and the environment. In addition,
the ICI will also examine opportunities to improve our cleanup enforcement activities as a means
to address the funding challenges that our program faces. By obtaining responsible party
participation in conducting and/or financing cleanups, we preserve Superfund monies to address

sites where there are no viable responsible parties.

As one of the first steps in the ICI, starting in FY 2011, EPA will begin reporting on a
new Superfund NPL site cleanup performance measure called “remedial action project
completions.” These projects represent discrete actions and by more closely tracking project
completion, EPA will be able to better monitor incremental progress toward the complete
construction of long-term remedies at NPL sites. They are defined to address specific problems,
such as a given media (e.g., ground water contamination), areas of a site (e.g., discrete areas of
contamination, building demolition, etc.) or particular technologies (e.g., soil vapor extraction).
By highlighting this more focused aspect of the cleanup process as a performance measure, EPA

can provide communities with greater opportunity to evaluate and hold EPA accountable for
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specific work conducted in the field in addition to overall progress toward risk reduction and

reuse at Superfund sites.

Further, under ICI we are working closely with clean up programs in other federal
agencies, notably the Department of Defense and the military services which account for
approximately 140 out of 170 federal facilities on the NPL. Many of these are large and
complex sites with strong community interest. EPA and DoD are working to harmonize the
performance measures at NPL sites to improve consistency in reporting, improve transparency in
setting goals for important clean up milestones, and reduce potential site level disputes (and
potential delays) arising from different accountability systems between EPA and DoD) and the

military services.

COMMUNITY ENGAGEMENT INITIATIVE

As part of EPA’s commitment to increase transparency, participation and collaboration in
government, and pursue Administrator Lisa Jackson’s priorities of cleaning up our communities
and expanding the conversation on environmentalism, OSWER has launched its Community
Engagement Initiative. The Initiative is designed to help communities effectively participate in
EPA decision-making processes and provide them with better information and opportunities to
understand and have input on environmental cleanups. Transparency, access and public
involvement are essential to meaningful and deliberate decision-making at EPA. Getting a
diverse group of citizens involved ~ all with their own unique experiences and expertise — will
better inform our decisions and actions to protect Americans where they live, work, play and

learn.
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In December 2009 EPA announced the Community Engagement Initiative and released
draft principles, goals, and objectives for public feedback. We received many good comments
and ideas from community stakeholders, local governments, states - and our own EPA programs
and regions. Based on this input, we developed an OSWER Implementation Plan that lays out
specific actions that EPA will undertake to achieve the goals and objectives of the Community
Engagement Initiative. An Implementation Plan was released in May, 2010 and we will continue
to seek public input and ideas on the plan and Initiative as we evaluate and publicly report on the

results of our community engagement activities.

GAO REPORT ON SUPERFUND PROGRAM FUNDING

Let me turn now to GAQ’s findings in its report “EPA’s Estimated Costs to Remediate
Existing Sites Exceed Current Funding Levels, and More Sites Are Expected to be Added to the
National Priorities List.” In the draft report reviewed by EPA, GAO issued several findings
regarding EPA’s past, current, and future funding levels and included one recommendation. One
finding is that EPA’s future costs to conduct remedial construction at fund-lead NPL sites will
likely exceed recent funding levels. GAO also concluded that there will be more sites added to
the NPL on average within the next five years than over the previous five vears, and as a result,
GAO recommended that EPA determine the extent to which EPA will consider vapor intrusion
as part of the NPL listing process and how this will affect the number of sites listed on the NPL.
in the future. Finally, GAO determined that, based on data generated by a survey of regional and

state Superfund program personnel, more than halif of the non-federal sites designated as
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“Human Exposure Not Under Control” and “Human Exposure Insufficient Data” require all or

most of the work remaining to be completed in order to achieve construction completion.

With respect to the report’s recommendation, EPA agrees that assessing the extent to
which vapor intrusion will play a role in listing NPL sites and the effect it will have on the
number of future listings is important. EPA does currently consider vapor intrusion impacts in
both the remedial and removal cleanup programs but this potential exposure route may not be
sufficiently accounted for in the Hazard Ranking System. Another component of the ICI
includes an evaluation as to whether the Hazard Ranking System should be modified to capture
these types of developments in environmental assessments, as well as lessons learned and
recommendations for improvements based upon years of user feedback. The application of the
System to include evaluation of vapor intrusion is one of the key focus areas. In addition to the
ICT’s focus on vapor intrusion, my office is developing a number of vapor intrusion resources
including finalizing OSWER’s Draft 2002 vapor intrusion guidance, a topic-specific website and

technical papers to improve our ability to address this issue.

Regarding the report’s conclusions tied to the overall funding situation, EPA recognizes
that the Superfund remedial program—Ilike many programs across the federal government—has
the capacity to use additional resources if and when they become available, as is evident in the
utilization of the $600 million provided through the Recovery Act. Nonetheless, EPA, like
Congress, has to allocate scarce resources by achieving the best balance across many priorities.
Given currently available resources, EPA will continue to use its Superfund resources efficiently

and effectively to complete work at sites as expeditiously as possible. Toward that goal, the ICI,
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as I’ve already described, contains a specific focus on improving efficiencies and accelerating
progress where possible.

In addition to the ICI, the President’s FY2010 and FY2011 budgets both proposed
reinstatement of the Superfund tax, which expired at the close of calendar year 1995, EPA has
transmitted to Congress proposed legislative language. This draft legislation would ensure that
parties who benefit from the manufacture or sale of substances commonly found in contaminated
sites contribute to the cost of cleanup and would provide a stable, dedicated source of revenue to
be placed in the Superfund Trust Fund where the revenues would be available for appropriation
by Congress to support the cleanup of the Nation’s most contaminated sites. In addition, EPA’s
Special Accounts Senior Management Committee is overseeing the implementation of
management improvements and increasing coordination and transparency related to special
accounts among EPA’s Headquarters and Region offices. We are also reporting special account
financial and planning information in EPA’s annual Congressional Justification to increase

transparency regarding our use of special accounts funds.

With respect to the findings related to environmental indicators, the report includes
conclusions about the indicators, “Human Exposure Not Under Control” and “Human Exposure
Insufficient Data.” EPA assigns sites to the “not under control” category when: 1) contamination
has been detected at a site at an unsafe level, and 2) a reasonable expectation exists that people
may be exposed to the contamination. Sites EPA assigns to the “insufficient data™ category are
those at which the Agency does not yet have sufficient information to determine whether there
are any current, unacceptable human exposure pathways at the site. Therefore, no immediate

determination is possible. EPA typically assigns sites to this category when response actions

11
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have not yet been initiated or when response actions have been initiated but have not yet

generated sufficient, reliable information to make a human exposure determination.

I would like to identify several issues associated with the human exposure measure that
require more clarification. It is important to note that the designation of a site as “human
exposure not under control” should not be construed to mean that people are at risk of imminent
harm. When EPA identifies imminent threats, we take immediate action to address them using

our emergency removal authorities.

In addition, EPA has made significant progress not only in responding to “not under
control” sites, but also reducing the number of “not under control” sites. Since this measure’s
inception in 2002, EPA has reduced the “not under control” sites from 120 to 84, even though
almost 90 sites were added to the reporting universe during that time. Further, EPA expects to
make significant progress in further reductions under current funding levels. At the end of Fiscal
Year 2009, the EPA Regional Superfund Programs estimated that within 5 years, by the end of
Fiscal Year 2015, 50% (42 sites) of the sites currently categorized as “not under control” will

move into the Under Control Category.

Further, GAQ focused on cleanup progress necessary to achieve construction completion
at the “not under control” and “insufficient data” sites. Based upon its survey of regional and
state Superfund personnel, GAO determined that more than half of the non-federal sites with
either of these two designations at the time the survey was cénducted require all or most of the

work remaining to be completed before these sites reach the construction completion milestone.
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Such a characterization of progress can be misleading in that it suggests that it can be years
before a site achieves “human exposure under control” (HEUC) status when, in fact, this can be
accomplished long before the site reaches construction completion. Of the 536 NPL sites that

are not yet construction complete, 299 (or 56%) have already achieved HEUC.

CONCLUSION

In conclusion, the Superfund program continues to make progress in the face of several
challenges and will continue protecting human health and the environment through the cleanup
of hazardous waste sites. EPA believes the new ICI initiative will be important in helping
address critical aspects of Superfund program challenges particularly in terms of increasing
transparency, accountability and efficiency. Let me also note that we appreciated the
constructive working relationship and dialogue with GAO as they developed their report; and we
commend GAOQ for undertaking this important study with respect to budget issues in the
Superfund remedial program. Thank you for the opportunity to discuss these important issues

with you today; | am happy to answer any questions you may have.

13
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Senator LAUTENBERG. Thank you.
Mr. Stephenson.

STATEMENT OF JOHN B. STEPHENSON, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT AC-
COUNTABILITY OFFICE

Mr. STEPHENSON. Thank you, Mr. Chairman, Ranking Member
Inhofe, and Senator Baucus. I am pleased to be here to discuss
GAOQO’s report on Superfund issues being released to the full Com-
mittee today.

The Superfund program, as you know, has been around for three
decades. Since that time over 47,000 sites nationwide have been as-
sessed, and the most severely contaminated have been placed on
the National Priorities List or NPL. There are currently about
1,270 sites on the list with New Jersey, California, and Pennsyl-
vania having the most. About 160 of the sites are Federal, pri-
marily Department of Defense facilities, but the remaining 1,100
are industrial or non-Federal facilities.

With the expiration of the Superfund tax in 1995 the size of the
Trust Fund has dwindled from $5 billion in 1997 to a little over
$130 million today. Currently funding for site assessment and
clean up if no responsible party can be identified or made to pay
comes primarily from appropriations averaging about $1.2 billion a
year.

The report we are releasing today in part focuses on the 75 sites
that still pose a risk of unacceptable human health exposure. We
reasoned that these sites should be receiving the highest priority
for clean up as quickly and efficiently as possible. However, we
found that EPA has spent over $3 billion on these 75 high risk
sites, an average of about $40 million per site, and many have been
in clean up for over a decade, yet more than half of the work re-
mains for over 60 percent of these sites.

This is because the EPA spreads limited resources thinly across
a large number of States and sites in an effort to make everybody
happy. And this approach results in lengthier, more costly, and
more inefficient clean ups. These inefficiencies also mean that peo-
ple around these sites potentially will be exposed to health risks
far longer than would be the case if clean up were completed more
quickly. In fact at the current rate 41 of the 75 sites will still pose
a risk of human health 5 years from now. EPA did receive $600
million in Recovery Act funding, which has been mentioned, and
this did enable them to speed up clean up at 51 more sites.

We also found, based on our survey of regional site coordinators,
that EPA’s Remedial Action funding needs are 2 to 2.5 times great-
er than the funds it typically receives for that purpose. EPA uses
a collaborative system to allocate Superfund resources among its
regions and States. But according to our survey, which collected
data on fiscal years 2000 through 2009, most regions have sites
that have experienced delays in starting clean up because of insuf-
ficient funding. Over one-third of the sites are not funded in the
year they are ready and often wait 1 to 3 years until funds become
available.

While it seems clear that EPA will need more resources for reme-
dial actions at sites than it currently has, the exact amount is dif-
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ficult to determine. Unknowns such as the status of responsible
parties, their ability to pay, and the status and scope of the clean
up once remedial action is underway make out-year projections
very difficult.

For example, we recently reported that for the Federal Creosote
Superfund site in New Jersey the greater than expected quantities
of contaminated material found during clean up contributed to a
$233 million increase in remedial costs over EPA’s original esti-
mate, and the total cost ballooned to nearly $350 million for this
site alone.

Finally, Mr. Chairman, we found that the number of new sites
listed on the NPL over the next 5 years will likely be greater than
the number listed over the past 5 years, further increasing the
need for resources in the future. EPA regional and State officials
we interviewed estimated that from 100 to 125 sites, an average of
20 to 25 sites per year, will be added to the NPL over the next 5
years in contrast to the about 16 sites per year that were added
in the past 5 years.

The current economic conditions in the States and the inability
of responsible parties to pay for clean up are contributing factors
to the expected increase in newly listed sites. In addition the num-
ber of new sites listed in the future could further increase by up
to 37 sites if EPA implements our recommendation to include the
risk of vapor intrusion into homes and commercial properties as
criteria for listing. EPA does not currently recognize these risks in
the listing process and thus cannot use remedial program funding
to clean up these sites.

In conclusion, we found that limited funding for the Superfund
program has caused delays in cleaning up Superfund sites and that
more resources would likely result in quicker, more efficient, and
less costly clean up in the long run. More importantly, this could
remove the risk of unacceptable human exposure from these sites
sooner than would be possible at the current funding levels.

Mr. Chairman, that concludes a summary of my statement, and
I would be happy to answer questions.

[The prepared statement of Mr. Stephenson follows:]
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Mr. Chairman and Members of the Subcormittee:

I am pleased to be here to summarize the findings of our report on funding
issues related to the Environmental Protection Agency’s (EPA) Superfund
program, which is being released today. To protect human health and the
environment from the effects of hazardous substances, Congress enacted
the Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA) in 1980, which established the Superfund program.’ Since
1980, EPA has identified more than 47,000 hazardous waste sites
potentially requiring cleanup. As of the end of fiscal year 2009, 1,269 of the
most seriously contaminated sites were included on EPA’s National
Priorities List (NPL): 1,111 norfederal sites and 158 federal facilities.” At
the time of listing, EPA had determined that these sites posed relatively
high risks to human health or the environment from releases or threatened
releases of hazardous substances, such as lead and polychlorinated
biphenyl. These substances can cause a variety of health effects—such as
birth defects, cancer, and developmental disorders—in people exposed to
them. Of the nonfederal sites listed on the NPL at the end of fiscal year
2009, EPA identified 75 that have “unacceptable human exposure”—actual
or reasonably expected exposure of an individual to hazardous
substances, pollutants, or contaminants at levels that present an
unacceptable risk—to contaminants for people living, recreating, and/or
working in the surrounding areas. In addition, another 164 of the sites
listed on the NPL at the end of fiscal year 2009 may potentially pose
serious risks since EPA is in the process of determining if there is
unacceptable human exposure at these sites.’

The Superfund cleanup process begins with the discovery of a potentially
hazardous site or the notification to EPA of possible releases of hazardous

'GAOQ, Superfund: EPA’s Estimated Costs to Remediate Existing Sites Exceed Current
Funding Levels, and More Sites Are Expected to Be Added to the National Priorities List,
GAO-10-380 (Washington, D.C.: May 6, 2010),

“Pub. L. No. 96510 (1980), codified, as amended, at 42 U.S.C. §§ 9601-9675 (2010).

*The 158 federal facilities are owned and operated by federal agencies, such as the
Departments of Defense, Energy, and the Interior.

‘At the remaining 872 sites, EPA has determined that human exposure has been controlled,
but additional work o clean up the sites may still be needed. EPA refers to sites with
unacceptable human exposure as “current human exposures not under control” and sites
with unknown human exposure as “insufficient data to determine human exposure control
status.”

Page 1 GAO-10-857T Superfund
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substances that may threaten human health or the environment. EPA
regional offices use a screening system called the Hazard Ranking System
(HRS) to numerically assess sites’ relative potential threat to human health
and the environment. The HRS scores sites on four possible pathways of
exposure: groundwater, surface water, soil, and air. Those sites with
sufficiently high scores are eligible for proposal to the NPL.® EPA regions
submit these sites to EPA headquarters for possible listing on the NPL on
the basis of a variety of additional factors, including the availability of
alternative state or federal prograras and concurrence from the governor
of the state or environmental agency head in which the site is located.
Sites that EPA decides should be listed are proposed in the Federal
Register. After a period of public comment, EPA reviews the comments
and decides whether to formally list the sites as “final” on the NPL.

Once EPA lists a site, it is typically cleaned up through EPA’s Superfund
remedial program. EPA or a responsible party will begin the remedial
process by conducting a remedial investigation and feasibility study to
identify the nature and extent of contamination, quantify potential risks,
and evaluate potential remedies.® The culmination of these studies is a
Record of Decision (ROD), which identifies EPA’s selected remedy for
addressing the site’s contarination.” The selected remedy is then designed
during remedial design and implemented with construction activities in
the remedial action phase, when actual cleanup of the site generally
begins. When all physical construction at a site is complete, all immediate
threats have been addressed, and all long-term threats are under control,
EPA generally considers the site to be “construction complete.” Of the

*While the HRS is the principal mechanism EPA uses to place sites on the NPL, two
additional mechanisms ean also be used. First, a site can be listed regardless of its HRS
score if a state or territory designates the site as its single top-priority site. Second, a site
may be listed if (1) the Agency for Toxic Substances and Disease Registry of the U.S. Public
Health Service has issued a health advisory that recommends removing people from the
site, (2) EPA determines the site poses a significant threat to public health, and (3) EPA
anticipates it will be more cost-effective to use its remedial authority than to use its
emergency removal authority to address contamination at the site.

SFor certain remedial actions, additional work at a site may be required after construction
is completed, such as continuing groundwater restoration efforts or monitoring the site to
ensure that the remedy remains protective. For EPA-lead remedial actions that have a
groundwater or surface water restoration coraponent, EPA funds the necessary activities-—
kriown as long-term response actions—for up to 10 years before tuming over these
responsibilities to the state.

"Cleanup at a site is often divided into smaller units (operable units) by geography,
pathways of contamination, or type of remedy.

Page 2 GAQ-10-857T Superfund
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1,111 nonfederal sites listed on the NPL as of the end of fiscal year 2009,
695 had reached EPA's construction complete milestone, while the
rernaining 416 had not. Most sites then enter into the operation and
raaintenance phase, when the responsible party or the state maintains the
remedy and EPA ensures that the remedy continues to protect human
health and the environment. Eventually, when EPA and the state
determine that no further site response is needed, EPA may delete the site
from the NPL.*

NPL cleanup efforts are typically expensive and can take many years.
While responsible parties are liable for conducting or paying for site
cleanup of hazardous substances, in some cases, parties cannot be
identified or may be unwilling or financially unable to perform the
cleanup. To fund EPA-led cleanups at nonfederal NPL sites, EPA uses the
Hazardous Substance Superfund (trust fund) from which EPA receives
annual appropriations. Historically, the trust fund was financed primarily
by taxes on crude oil and certain chemicals, as well as an environmental
tax on corporations based on their taxable income; however, the authority
for these taxes expired in 1995,° and shortly thereafter the balance in the
trust fund started diminishing. Since 2001, appropriations from general
revenues have been the largest source of funding for the trust fund. At the
staxt of fiscal year 2008, the trust fund had a balance of $137 million,
Superfund program appropriations have averaged about $1.2 billion
annually since 1981, although the annnal level of these appropriated funds
has generally declined in recent years when adjusted for inflation.

In fiscal year 2009, EPA received about $1.29 billion for the Superfund
program, of which approximately $605 million was for the remedial
program.” Of this amount, EPA allocated $125 million for preconstruction
activities—remedial investigation, feasibility study, and remedial design
activities-—as well as other nonconstruction activities, including
conducting prelisting activities through cooperative agreements with
states, oversight of all responsible party-lead activities, and providing
general support and management. In addition, EPA allocated $267 million

sAlchough most sites progress through the cleanup process in roughly the same way, EPA
may take different approaches based on site-specific conditions.

“The budget proposed by the administration for fiscal year 2011 reflects legislative
proposals to reestablish a tax to support the Superfund prograra.

*The remaining $680 million was for other activities, such as emergency response and
removal, enforcement, and operations and administration.
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for remedial actions. EPA allocated the remaining $213 million for
headquarters and regional personnel to implement and oversee the overall
program,; for site management; and for providing technical and analytical
support for all non-NPL sites as well as proposed, final, and deleted NPL
sites. In addition, as part of the American Recovery and Reinvestment Act
of 2009 (Recovery Act), EPA’s Superfund remedial program received an
additional $600 million.”

My testimony today summarizes highlights from our report. Specifically, 1
will discuss (1) the cleanup and funding status at currently listed
nonfederal NPL sites with unacceptable or unknown human exposure, (2)
what is known about the future costs to EPA to conduct remedial actions
at nonfederal NPL sites that are not construction complete, (3) the process
EPA uses to allocate remedial program funding, and (4) the number of
sites EPA and selected state officials expect will be added to the NPL over
the next 5 years, and what they expect the costs of cleaning up those sites
will be. -

The findings of our report are based on an electronic survey of branch
chiefs from the 10 EPA regions; data from EPA's Comprehensive
Environmental Response, Compensation, and Liability Information System
and Integrated Financial Management System; EPA guidance and planning
documents; and interviews with officials from EPA headquarters and
regional offices, 10 selected states, and the Association of State and
Territorial Solid Waste Management Officials. The report contains a
detailed overview of our scope and methodology. This work was
conducted in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

YOf the $600 million, EPA allocated $582 million to remedial cleanup activities and $18
million to intermal EPA activities related to the management, oversight, and reporting of
Superfund Recovery Act funds.
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Considerable Work
Remains at Most
Nonfederal NPL Sites
with Unacceptable or
Unknown Human
Exposure, and Some
Site Cleanups Have
Not Been Funded at
the Most Efficient
Level

As detailed in our report, over 60 percent of the 75 nonfederal NPL sites
with unacceptable human exposure have all or more than half of the work
remaining to complete remedial construction. According to EPA regional
officials’ responses to our survey, EPA has plans to control human
exposure at all of the 75 sites with unacceptable human exposure;
however, our survey results also show that EPA regional officials expect
41 of the sites to continue to have unacceptable exposure until fiscal year
2015 or later.” Similarly, over 60 percent of the 164 nonfederal NPL sites
with unknown human exposure have all or more than half of the work
remaining to complete remedial construction, according to EPA regional
officials’ responses to our survey. The majority of the sites with unknown
human exposure that have all of the work remaining to complete
construction are in the remedial investigation phase, which is when EPA
usually determines a site’s human exposure status, according to EPA
guidance. EPA may also designate a site as having unknown human
exposure during the construction phase of work, or after a site has met the
construction complete milestone, if new information suggests that there
may be risk at the site, or if an investigation is under way to assess a
potential exposure pathway not previously analyzed.

Since CERCLA was passed in 1980 through the end of fiscal year 2009,
EPA expended a total of $3 billion in constant 2009 dollars on the 75 sites
with unacceptable exposure and $1.2 billion in constant 2009 dollars on
the 164 sites where exposure is unknown, based on EPA data.” However,
despite the relatively high level of expenditures at sites with unacceptable
human exposure, EPA regional and headquarters officials told us that
construction has not been conducted in the most timely and cost-efficient
manner at some of these sites because EPA had to balance limited annual
resources among various program activities. At the Eureka Mills site in
Utah, people who are in contact with soil and dust contaminated with lead
from mining activities face human health risks. From 2003 to 2008, the site
received $6.6 million to $10 million a year for construction, even though
regional officials said that an additional $3 to $5 million per year would
have allowed them to complete construction at the site 3 to 4 years earlier

”’I‘hirty of the 41 sites that EPA regional officials expect will continue to pose unacceptable
risk until fiscal year 2015 or later are “teenager sites”—sites that have been on the NPL for
at least 13 years.

“These totals include construction costs and all other appropriated site-specific Superfund

expenditures through fiscal year 2009, except for reimbursable and horoeland security
supplemental expenditures.
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at a reduced overall cost. However, with the addition of $26.5 million for
the Eureka Mills site in fiscal year 2008 from Recovery Act funding,
officials said that they will be able to complete construction at least 1 year
earlier than planned and control human exposure at the site. In response
to our survey, EPA regional officials noted that they are using Recovery
Act funding to partially or completely control the unacceptable human
exposure at 20 NPL sites. However, despite EPA’s use of Recovery Act
funds to control human exposure at these sites, EPA officials noted that
EPA’s constrained funding has caused delays in the control of human
exposure at some sites.

EPA’s Costs for
Conducting Remedial
Construction at
Nonfederal NPL Sites
Will Likely Exceed
Recent Funding
Levels for These
Activities

As we noted in our report, EPA’s annual costs to conduct remedial
construction in the most efficient ranner at nonfederal NPL sites for fiscal
years 2010 through 2014 may range from $335 million to $681 million,
according to EPA regional officials’ estimates (see table 1)." These
estimates include EPA’s costs to conduct remedial actions at 142 of the
416 nonfederal sites that are not construction complete. For the remaining
274 sites, EPA regional officials were unable to provide cost estimates for
57 sites, expect responsible parties to fully fund remedial actions at 206
sites, and do not expect to incur additional costs to complete construction
at 11 sites because these sites are already fully funded.

“Our survey asked EPA regional officials to provide the approximate projected costs to
EPA to complete construction at a site in the most efficient manner, given what is currently
known about contamination at a site. EPA regional officials provided cost estimates based
on various information, including ROD esti i developed during remedial
design or construction, and estimates developed during remedial investigations and
feasibility studies. According to EPA officials, cost estimates for individual fiscal years for
a site may change because of a number of factors, such as a site’s construction readiness
and contracting delays.
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Table 1: EPA Regional Officials’ Estimates of Costs to EPA to Conduct Remedial
Construction in the Most Efficient Manner at Existing Nonfederal Sites on the NPL,
as of September 30, 2009

Dollars in millions

Fiscal year Cost
2010 $412
2011 881
2012 520
2013 420
2014 335
2015 and beyond $3,036

Source: GAO analysis of EPA regional officials’ responses to aur survey.

Note: These data include EPA’s cost estimates for 142 of the 416 nonfederal sites that are not
construction complete. For the remaining 274 sites, EPA was unable to provide annual cost estimates
for 57 sites, £PA indicated that responsible parties are fully funding remedial actions at 206 sites, and
EPA dees not expect to incur additional costs to complete construction at 11 sites. Unless otherwise
specified, these numbers are as reported by EPA, and are not adjusted for inflation by GAO.

These annual cost estimates for remedial construction at these sites
exceed past annual funding allocations for such actions. For example,
EPA regional officials’ cost estimates for remedial construction for the
next 2 years—fiscal years 2011 and 2012~-are $253 million to $414 million
greater than the $267 million in annual funding that EPA allocated for
remedial actions in fiscal year 2009. From fiscal years 2000 through 2009,
EPA allocated $220 million to $267 million in annual funding for remedial
actions. According to EPA headquarters officials, however, funds from
additional sources—such as prior year funds, settlements with responsibie
parties, and state cost share agreements—may also be available to fund
remedial construction from year to year. While the amount of funding
available through these sources may vary substantially from year to year,
according to EPA headquarters officials, approximately $123 to $199
million was available from additional sources for remedial actions in fiscal
years 2007 through 2009. Our analysis indicates that, even if this level of
funding were available in future years, it would not supplement EPA’s
annual funding allocation enough to cover the estimated costs for
conducting remedial construction in fiscal years 2011 and 2012. Therefore,
despite funding from additional sources, EPA’s estimated costs to conduct
remedial construction will exceed available funds if funding for remedial
construction remains constant.

Furthermore, these annual cost estimates are likely understated. These
officials were not able to provide annual construction cost estimates for 57
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of the 416 nonfederal sites that are not yet construction complete because
they are in the early stages of the remedial process, and EPA does not yet
know the extent of the contamination and/or has not chosen a cleanup
remedy for them.” For some additional sites, EPA regional officials were
unable to provide cost estimates for construction at some of the operable
units at the site. In addition, EPA regional officials’ estimates did not
include costs for conducting long-term response actions—such as
operating groundwater treatment facilities—which are considered part of
the remedial action, or for performing 5-year site reviews, both of which
EPA funds from its remedial action allocation and would, therefore,
increase the cost estimate for remedial actions.

EPA’s estimates also did not include construction costs for sites that
currently have a potentially responsible party that may be unable to fund
the cleanup. EPA officials told us that EPA has identified one or more
potentially responsibie parties at 206 of the 416 nonfederal NPL sites that
are not yet construction complete. However, officials also said that they
were slightly or not at all confident that a responsible party would fund
future remedial actions at 27 of these sites.

EPA headquarters and regional officials also told us that EPA’s actual
costs for construction are typically higher than its cost estimates because
of a number of uncertainties. Most importantly, according to EPA officials,
the extent of contamination at a site is often greater than EPA expected
when it developed the cost estimate, which can expand the scope of work
and remedies needed and increase overall construction costs. For
example, we recently reported that at the Federal Creosote Superfund site
in New Jersey, the greater-than-expected quantities of contaminated
material contributed to a $111 million increase in construction costs over
EPA’s estimates." Another factor that can increase construction costs is a
change in acceptable contaminant levels. In addition, according to EPA,
the actual costs of goods and services—such as energy, construction
materials, and labor—may increase above estimated prices, causing an
increase in the actual construction cost. EPA officials noted that there may
be some instances when construction costs are overestimated because, for

*For 9 of the 57 sites, EPA officials did provide a broad range of costs for construction, but
we did not include those costs in our analysis because EPA officials were unable to provide
more precise, annual cost figures for those sites.

GAO, Superfund: Information on Cost and Other Issues Related to the Cleanup of the
Federal Creosote Site, GAO-10-277 (Washington, D.C.: February 25, 2010).
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example, there is less contamination at a site than previously thought or
the prices of goods and services decrease; however, the officials
commented that this is rare. The frequent occurrence of additional
unexpected costs enhances the likelihood that EPA’s costs for remedial
actions over the next several years will exceed recent funding levels for
these activities, and EPA may be forced to choose between funding
construction at some sites in the most efficient manner or funding
construction at more sites less efficiently.

EPA Allocates
Remedial Program
Funding Separately
for Preconstruction
Activities and
Remedial Actions, and
Limited Funding Has
Caused Delays at
Some Sites

As explained in our, report, EPA allocates funds separately for pre-
construction activities—such as remedial investigation and remedial
design—and remedial actions. EPA headquarters allocates funds for pre-
construction activities to the regions for them to distribute among sites.
EPA headquarters determines the amount of resources that the Superfund
program will allocate to the regions by using a model that distributes
available funding based on a combination of historical allocations and a
work-based scoring system that scores each region based on projects
planned for the upcoming year."” According to EPA’s Superfund Program
Implementation Manual, at the initiation of the planning process,
headquarters provides general projections of funding for preconstruction
activities that will be available to the regions. On the basis of these
projections, each region then develops a plan for allocating these funds to
sites. Before finalizing this plan, each region holds planning discussions
with headquarters to discuss actions that can be accomplished during the
year and alters its plans, as needed, based on refined projections of
available funding from headquarters.

To allocate funding for remedial actions, EPA headquarters works in
consultation with the regions to allocate funds on a site-by-site basis.
EPA’s Superfund Program Implementation Manual states that sites with
ongoing construction receive priority for funding over new construction
work. Headquarters develops the initial plan for ongoing construction
based on regional funding requests, projections of available funding, and
discussions with regional officials. According to EPA, the agency’s goal in
allocating funds is to ensure that all sites with ongoing construction

'As part of this allocation, EPA headquarters includes funding for other nonconstruction
activities, including conducting prelisting activities through cooperative agreements with
states, oversight of all responsible party-lead activities, and providing general support and
management.

Page 9 GAO-10-857T Superfund



35

continue to progress toward construction completion while also funding
some new construction projects.

According to EPA headquarters and regional officials, the funds for both
preconstruction activities and remedial actions have not been sufficient to
clean up some sites in the most timely and cost-efficient manner. EPA
officials from several regions told us that their regions currently receive
about half or less than half of the funding they could use for
preconstruction activities. As a result, according to our survey, which
collected data on fiscal years 2000 through 2009, most regions have sites
that have experienced delays in the preconstruction phase because of
insufficient funding. Similarly, sites with ongoing construction have
experienced delays caused by limited funding, according to EPA officials.
Since fiscal year 2000, most regions have experienced delays because of
insufficient funding at one or more sites with ongoing construction,
according to responses to our survey. According to several EPA regional
officials, delays in funding for sites with ongoing construction increase the
length of time it takes to clean up a site; the total cost of cleanup; and, in
some cases, the length of time populations are exposed to contaminants.
In addition, funding limitations have caused delays at sites that were ready
to begin new construction. According to EPA Superfuind Accomplishment
Reports, between fiscal years 2004 and 2008, 54 sites, or over one-third of
all sites ready for new construction funding, were not funded in the year
that they were ready to begin construction, and some sites were not
funded for several years after they were construction-ready.

EPA officials told us that EPA prioritized sites to receive the $582 million
in American Recovery and Reinvestment Act funds allocated to
remediation in a manner similar to the way EPA prioritizes sites for
remedial actions. According to EPA headquarters officials, 25 sites
needing new construction funding in fiscal year 2009 would most likely not
have received funding had Recovery Act funding not been available,
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Most EPA Regional
and Selected State
Officials Expect an
Increase in the
Number of Sites
Added to the NPL

over the Next 5 Years

but Cannot Estimate
the Cleanup Costs

QOur report also notes that most of the EPA regional officials and state
officials we interviewed told us they expect the number of sites listed on
the NPL over the next 5 years will be greater than the number listed in the
past 5 years. EPA regional officials estimate that from 101 to 125 sites—an
average of 20 to 25 sites per year—will be added to the NPL over the next
5 years. This is higher than the 79 sites—an average of about 16 sites per
year—added from fiscal years 2005 through 2009. As table 2 shows, all
EPA regions expect that the number of sites added to the NPL over the
next 5 years from their region could increase. According to EPA
headquarters officials, the number of sites proposed for listing over time
has decreased as a result of the expanded use of other cleanup programs,
including state programs. Most of the officials who expect an increase in
listings noted that current economic conditions—which can limit states’
abilities to clean up sites under their own programs and responsible
parties’ abilities to pay for cleanup-—are a contributing factor to the
expected increase in listed sites.

Tabie 2: Comparison of the Number of Sites EPA Listed from Fiscal Year 2005
through 2009 and the Number of Sites Projected to Be Listed from Fiscal Years
2010 through 2014, by Region

Number of sites EPA
regionat officials project Projected change

Number of sites EPA
iisted from fiscal year

2005 through fiscal will be added to the NPL  in the number of
EPA region year 2009 over the next 5 years sites listed
1 3 35 Oto+2
2 12 15t020 +3tc8
3 8 10018 +2t07
4 14 201025 +6to 1t
5 14 20 +6
8 9 10to 18 +1t06
7 8 10 +2
8 4 5 +1
9 4 305 -1to+ 1
10 3 5 +2
All regions 79 101 to 125 +22t0 48

Sources: GAO analysis based upon EPA data and regional officials' projections.

Most of the officials we spoke with in the 10 selected states also expect
that the number of sites listed from their states over the next b years could
increase above the number of sites listed over the past 5 years, as table 3
shows. For example, officials from the Michigan Department of Natural
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Resources and Environment said that they expect EPA to list five sites in
Michigan to the NPL over the next 5 years, even though no sites have been
listed from their state since 1996, These officials noted that the Superfund
program has traditionally been a program of last resort, but declining
resources in their state’s cleanup program have renewed Michigan's
interest in cleaning sites up through the federal program.

ettt e ]
Table 3: Comparison of the Number of Sites EPA Listed from Each of the 10 States
from Fiscal Years 2005 through 2009 and the Number of Sites State Officials Project
May Be Listed from Fiscal Years 2010 through 2014, by State

Number of sites state

Number of sites officials project will
EPA listed from fiscal be added from their Projected change
year 2005 through states to the NPL over in the humber of
State fiscal year 2009 the next § years sites listed
Maine 0 102 +1to2
New Jersey 6 15t025 +91019
Virginia 1 1 a
Kentucky 0 Qtod Oto+ 1
Michigan 0 s +5
Louisiana 0 1 +1
lowa 0 Q ¢
Montana 1 fto2 Oto+1
California 3 5 +2
Washington 2 1to4 o+ 2

Sources: GAO analysis based upon EPA data and state agency officials’ projections.

Neither EPA regional officials nor state officials we contacted were able to
provide cost estimates for many of the sites they expect to be added to the
NPL over the next 5 years. Furthermore, when these officials were able to
provide cost estimates, most of them were imprecise figures based on
limited knowledge and best professional judgment. Officials also
explained that they could not provide cost estimates for some of the sites,
because either the type and extent of contamination are not yet known, or
officials have not yet identified the actual sites that may be listed.
Therefore, it is impossible to accurately estimate what the cost may be to
clean up these sites. However, we reported in July 2009 that the average
amount EPA spent to clean up individual sites has increased in recent
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years.” For example, EPA spent an average of approximately $7.5 million
at sites that reached EPA’s construction complete milestone in fiscal year
1999. EPA’s expenditures increased to an average of about $10.2 million in
total expenditures per site at sites reaching construction complete in fiscal
year 2007, In that report, we noted that individual site costs may have
increased because the sites on the NPL now are more complex than in the
past, construction costs have been rising, and EPA has not been able to
identify as many responsible parties to fund site cleanups as in the past,
leaving a higher share for EPA to fund.

In addition to the number of sites that could be listed, the number of sites
eligible for the NPL could increase if EPA begins to assess, as a part of its
listing process, the risk of vapor intrusion caused by subsurface hazardous
substances that have migrated via the air into homes and commercial
properties. Although sites with vapor intrusion can pose considerable
human health risks, EPA’s HRS—the mechanism used to identify sites that
qualify for NPL listing—does not currently recognize these risks;
therefore, unless a site with vapor intrusion is listed on some other basis—
such as groundwater contamination—EPA cannot clean up the site using
remedial program funding. Many EPA regional officials and state officials
noted that vapor intrusion is a concern, and several of these officials told
us that they believe additional sites would be eligible for listing if
assessments of vapor intrusion were included as part of the listing
process. According to an EPA headquarters official, based on recent
discussions with regional officials, up to 37 sites could be eligible for NPL
listing if EPA includes vapor infrusion assessments as part of the listing
process. However, according to EPA headquarters officials, EPA must first
determine whether or not it can consider the vapor intrusion pathway
under its existing HRS regulations, and it has not yet made such a
determination. While these sites are not currently eligible for NPL listing,
the EPA headquarters official noted that EPA is addressing vapor intrusion
at 13 of these sites through its Superfund removal program; however, this
official also told us that, when conducting removal actions, EPA is limited
in its ability to fully remediate the source of contamination. For example,
according to an official from the Montana Department of Environmental

’SGAO, Superfund: Litigation Has Decreased and EPA Needs Better Information on Site
Cleanup and Cost Issues to Estimate Future Frogram Funding Requirements, GAD-09-656
{Washington, D.C.: July 15, 2009).
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Quality, preliminary data collected at the Billings PCE site"*—which the
official noted is not eligible for NPL listing-—indicated vapor intrusion in
buildings, and EPA conducted a removal action at this site. However,
according to this official, it is unclear whether the removal action was
effective in mitigating the vapor intrusion contamination, and people may
continue to be exposed.

In conclusion, we found that limited funding for the Superfund program
has caused delays in cleaning up some sites in recent years. This limited
funding, coupled with increasing costs of cleanup, has forced EPA to
choose between cleaning up a greater number of sites more slowly at
higher cost and cleaning up fewer sites more quickly at lower cost.
Compounding these challenges, EPA does not currently assess the relative
risk posed by vapor intrusion when deciding which sites to include on the
NPL, and assessing this risk could lead to an increase in the number of
sites listed on the NPL. However, if these sites are not assessed and, if
needed, listed on the NPL, some seriously contaminated hazardous waste
sites with unacceptable human exposure may not be cleaned up. In our
report being released today, we are recommending that the Administrator
of EPA determine the extent to which EPA will consider vapor intrusion
as part of the NPL listing process and how this will affect the number of
sites listed in the future. EPA agreed with our recommendation.

Mr. Chairman, this concludes my prepared statement. I would be pleased
to respond to any questions that you or Members of the Subcommittee
may have at this time,
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®PCE is perchioroethyl whichisa factured chernical used for dry cleaning and
metal degreasing. Potential health effects from exposure to PCE include dizziness,
headaches, sleepiness, confusion, nauses, difficulty in speaking and walking, loss of
consciousness, and death.
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Environment and Public Works Committee Hearing
June 22, 2010
Follow-Up Questions for Written Submission

Question from
Senator James M. Inhofe;

If the Superfund tax were re-imposed on U.S. manufacturers, as the EPA has proposed, is it
correct that the burden would fall upon geods, made from certain chemicals that are produced in
the U.S.? And is it correct that, although imported products subject to the tax would pay the tax,
imported finished products would not bear the tax because the taxable products are already
incorporated into products? Do you agree, then, that products imported into the U.S. would be
less expensive to produce and would have a market advantage? What do you think the effect
would be on U.S. jobs?

GAO'’s Response:

GAQO has not assessed the potential impacts of any proposals to either reinstate the Superfund tax
that expired in 1995 or to impose a new tax that may be structured differently. Therefore, GAO
cannot address the effects that any of these tax proposals might have on the costs to produce
imported products, whether these products would have a market advantage, or the potential
effects on U.S. jobs.
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Senator LAUTENBERG. Thank you very much.

Mr. Stephenson, at the end of your remarks you talked about the
kind of delays et cetera that would result if we do not have a more,
a larger fund available. If we do not provide more resources for
EPA, how long might it take to clean up all of the currently listed
Superfund sites, despite the fact that a lot more are expected in the
next 5 years? Just look at the present list. How long might it take
to clean them up if all the resources that we have are those that
we have allocated annually for the last few years?

Mr. STEPHENSON. It will be decades. But it is impossible to really
determine because of a number of uncertainties. As Senator Inhofe
mentioned 70 percent of the funds come from responsible parties
to clean up sites. There is no way of estimating how that will play
out in the future.

Senator LAUTENBERG. Well, the obvious is the question, where
does the funding for the clean up come from now?

Mr. STEPHENSON. Right now it comes almost exclusively from ap-
propriations each year, so it is dependent upon you, the Congress,
to provide the money for the clean ups.

Senator LAUTENBERG. The taxpayers.

Mr. STEPHENSON. We did some analysis of completed sites, and
you can see that the completed sites peaked while the Superfund
was in place and has dwindled since then.

Senator LAUTENBERG. But it is the taxpayers’ responsibility if we
do not have the polluters paying for what they have done. If the
polluters are gone, as many of them are, sites orphaned, who pays
for it? You and me and the rest of the people sitting in this room
and across the country. Is that correct?

Mr. STEPHENSON. That is the case today.

Senator LAUTENBERG. Thank you.

GAO found 75 Superfund sites with unacceptable human expo-
sure. EPA regional officials expect unacceptable human exposure to
continue between, beyond 2015 for 41 of these sites. If we rein-
stated the Superfund Polluter Pays Fee to help get at those sites,
what might it do to get them done quicker? Is it a question, what
is the thing that delays cleaning up these sites?

Mr. Stanislaus.

Mr. STANISLAUS. There are a number of sites where human expo-
sure is not under control. Let me first set forth that those sites
that have imminent risk, that is acute risk, we address through a
separate program. It is called the Removal Program. So, what is at
imminent risk of acute exposure we address that through the Re-
moval Program. Where you have longer term risk, we address that
through the Remedial Program. So, of those sites, there is a sub-
set——

Senator LAUTENBERG. I do not mean to cut you off, but we have
time constraints. Could reinstating the Superfund Polluter Pays
Fee, would it help to get these sites cleaned up faster? If we had
more resources?

Mr. STANISLAUS. Well, reinstating the Superfund tax would pro-
vide a dedicated source of dollars for the Congress to appropriate
funds. So, it is a combination of a dedicated source of money and
an increase in appropriations from the Trust Fund.



44

Senator LAUTENBERG. Mr. Stephenson, would more resource help
get these sites cleaned up faster? Does a lack of resource mean
anything in terms of the pace of clean up?

Mr. STEPHENSON. Of course it does. Let me say that these 75 are
NPL sites, and that is EPA’s designation that they pose an unac-
ceptable human risk. The site coordinators that we talked to who
know each of these sites are the ones that told us that the resource
need to clean up these sites quicker is 2 to 2.5 times what they cur-
rently have. So, whether the sources come from responsible parties
or from taxes or from appropriations, more money would result in
cleaning them up faster as was evidenced by the Recovery Act

Senator LAUTENBERG. These sites grow ever more dangerous.

Mr. STEPHENSON. Well, they still pose a risk. I do not know
whether they increase in danger, but if they are not cleaned up
people are exposed to the contamination for longer than:

Senator LAUTENBERG. So, to me, that is the danger.

Mr. Stanislaus, GAO’s report finds that EPA does not take vapor
intrusion into account in determining whether a site should be list-
ed for Federal clean up. GAO said some seriously contaminated
hazardous waste sites with unacceptable human exposure may not
otherwise be cleaned up. When will we get a plan to this Com-
mittee to address this shortcoming?

Mr. StanisLAUS. Well, we are currently evaluating the inclusion
of vapor intrusion in the hazardous ranking system as part of the
Integrated Cleanup Initiative. Separately we do in fact currently
include in our clean up activities the addressment of vapor intru-
sion. So, it is true that it is not currently a factor for listing on the
NPL, but once a site is listed we do in fact address vapor intrusion
in the site clean up.

Senator LAUTENBERG. So, vapor intrusion is a serious factor as
we look at these——

Mr. STANISLAUS. Absolutely.

Senator LAUTENBERG. Senator Inhofe.

Senator INHOFE. OK, let me just restate again—and again if nec-
essary—the polluter is paying now. It is not a matter of the pol-
luter has to pay. The polluter is paying. Now, there is one recent
exception to that, and that is one that I think, I do not know how
my colleagues voted on the $700 billion bailout, I voted against it,
I suspect that they voted for it——

Senator LAUTENBERG. I was glad I voted for it. It turned the
economy around.

Senator INHOFE. OK, I need a little more time if that is going

to

[Laughter.]

Senator INHOFE. Two of the bailouts were General Motors and
Chrysler. Now, the way this was structured, they were turned into
two, kind of an old corporation and a new corporate entity. Under
the new corporate entity they did not have any assets from the old
corporate entity. The old corporate entity was responsible for prob-
lems, clean up problems. And they, however, since they passed that
sweetheart deal they no longer are forced to pay for the pollution
that they caused. That is the only exception that I know of. Can
either of you think of another exception where the polluter has just
not paid and had the assets to pay and could be found?
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Mr. STANISLAUS. There are a number of circumstances where a
responsible party does not have adequate resources

Senator INHOFE. I understand. I said has the ability to pay and
can be found.

Mr. STANISLAUS. Well, I mean there are cases where PRPs, it is
difficult to get some PRPs to settle with the EPA, and where that
circumstance arises and there is no other recourse EPA does in fact
move forward

Senator INHOFE. Well, it is obvious if you want to raise taxes on
people to do it, you can go out and tax anyone. The tax you are
charging here, I say to my friend the Chairman, is a tax on cor-
porations, on businesses. It could be a tax on churches; that would
also provide revenue if you wanted to go that way, to do it. I am
just trying to think of the justification, because I have not heard
it yet, on why you go out and pass taxes on corporations that had
nothing to do with any type of a spill.

Let me ask you something, I ask my good friend on the GAO, be-
cause you heard my example of Bossier City. Do you remember
that case by chance?

Mr. STEPHENSON. I do not.

Senator INHOFE. OK. Would you do me a favor, just for the
record, go back and research that because I am going from memory
now. But sitting right here in the chair where I am sitting, al-
though Republicans where a majority at that time so I was Chair-
man of this Committee, I remember that was the typical case in
Louisiana where everybody, the parishes, the States, the respon-
sible parties, all wanted to do it, and they were going to do it for
X dollars. Now, I would like for you to fill in that X for me by going
back and researching that. And then, also, it would have taken less
time.

I guess what I am saying to you, my friend from the GAO, is
maybe that is another area we should be looking at to make sure
that we get people, we do, we clean these up effectively and do so
in the most efficient manner. In that case, if there are many others
like that, that would be a lot of money, an awful lot of money. Is
that worth looking at?

Mr. STEPHENSON. It is. I agree that right now the resources that
are available are spread very thin in the effort to make States
happy and the site clean up folks happy, but that it not an efficient
way to do this.

Senator INHOFE. Yes. Well, let me ask you another question. If
we have a tax on chemical companies, regardless of whether or not
there is any problem with polluting and all that, and that tax
would go into the products, that would raise the, obviously raise
the price of those products. However, if you had imported the same
products from another country that would be a finished product, so
they would not have been subjected to that. Would that not mean
that we are actually putting our manufacturers at a competitive
disadvantage from those under that particular scenario?

Mr. STEPHENSON. Well, as I understand it, the tax is subject to
imports as well.

Senator INHOFE. Subject to imports on the raw materials. I am
talking about finished products.
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Mr. STEPHENSON. Yes, well, the third component of the Super-
fund tax is a general corporate tax.

Senator INHOFE. Yes, sir.

Mr. STEPHENSON. Well, we have not studied that.

Senator INHOFE. Well, this concerns me. We are talking about
tax, as I understand it, 9.7 cents per barrel, 22 cents, I am not sure
how that is calculated, on chemicals, and then a corporate tax of
.12 percent. It is still a tax increase, and there is no relationship
between the tax increase, the person on whom this tax is levied,
and on any type of pollution or any type of a damage that was in-
curred by that party. I mean, there is not a relationship between
the person, that entity that is being taxed, and any type of problem
that they have created.

Mr. STEPHENSON. Well, the Trust Fund is a form of financial as-
surance for an industry

Senator INHOFE. Yes, I understand that.

Mr. STEPHENSON. To try to provide a funding source, a steady,
routine funding source to clean up, similar to the Underground
Storage Tank Trust Fund where it is taxed based on .1 cent per
gallon. That is a fund that exists to clean up old gas stations that
have been abandoned. So, the principle is sort of the same for any
trust fund.

Senator INHOFE. Yes, I know. We have talked about this for a
long period of time. In fact it has been proposed that I know of now
for about 10 years, and where you might be successful in this par-
ticular political atmosphere in getting this tax increase, it seems
like it is pretty easy to increase taxes nowadays, but perhaps that
will just be a temporary one.

Thank you, Mr. Chairman.

Senator LAUTENBERG. Senator Baucus.

Senator BAucus. Thank you, Mr. Chairman.

I would just like to confirm, frankly, Mr. Stanislaus, the Agency’s
policy with respect to certain sites in Libby, Montana. As I under-
stand it, there are either 8 or 10 total, 8 total, 2 of which are indus-
trial, the rest are residential. The question is, I want to establish
and make certain that the Agency has no plans to move forward
with a record of decision, either interim or final, prior to the full
completion of risk assessment and toxicity studies at Libby. Can
you confirm that?

Mr. STANISLAUS. Well, just to be clear, there are different oper-
able units in Libby. There are a number of operable units that are
depending upon the toxicity studies. There are the first operable
units that are not dependent upon the toxicity studies, and the rea-
son is because a risk assessment was performed, and the first oper-
able units will create a barrier to prevent any exposure. So, that
is why we believe that we can move forward and to protect resi-
dents as quickly as possible in Operable Units 1 and 2 because it
is not dependent on the toxicity study.

The toxicity study, what that will inform is the level of exposure
that is appropriate and make a decision for some of the commercial
properties. But that is not necessary for Operable Units 1 and 2.
That is why EPA has recommended Operable Units 1 and 2 to
move forward, and again Operable Units 1 and 2 is to create a bar-
rier to prevent exposure.
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Senator BAucCUs. All right. But what if the toxicity studies show
that the clean up should be at a higher level, a higher standard,
than a record of decision might otherwise provide?

Mr. STANISLAUS. The toxicity studies will not really inform Oper-
able Units 1 and 2 because even if the toxicity studies show there
should be a greater level of protection, that would inform the other
operable units. The reason that it will not inform Operable Units
1 and 2 is because Operable Units 1 and 2 the proposed remedy
is to prevent or create a barrier between the asbestos and potential
exposure.

Senator BAucuUs. Could you explain that? What is the barrier?

Mr. STANISLAUS. It is basically a clean barrier. You create a soil
barrier between where the asbestos is contained and any potential
for exposure. This is used around the country as a technique to
prevent exposure.

Senator BAUcCUS. I just want to just confirm that where record
decisions are appropriate that the Agency not proceed until toxicity
studies are complete.

Mr. STANISLAUS. Yes. I mean, for those operable units where tox-
icity study will be dependent on those decisions, absolutely. But
those operable units where we do not believe it is dependent on it,
we believe in order to move forward and protect people in the
shorter term that we should move forward on those operable units.

Senator BAUCUS. Do you commit not to implement a record deci-
sion for residential operable units until a risk assessment is done?

Mr. STANISLAUS. Yes. Based on our science and the risk assess-
ment we believe that the most scientifically sound decision on Op-
erable Units 1 and 2 was to actually move forward on 1 and 2,
which will again create a barrier to prevent exposure. And the tox-
icity studies, again, will not affect that decision. It will affect other
operable units.

Senator BAaucus. All right.

Another subject is protecting the kids, the children of Libby.
There is a school there. It has got lots of asbestos in it, and I am
just asking whether the Agency will commit to a cumulative effects
study on child, on childhood exposure in evaluating your risk as-
sessment.

Mr. STANISLAUS. In the Libby specific risk assessment?

Senator BAucus. Yes, in Libby.

Mr. STANISLAUS. There are ongoing risk assessment studies, and
let me commit to go back, and I believe that is a sub-component
of that study. But I will commit to go back and look at the compo-
nents of that study.

Senator BAucuUSs. Would you, please? Because clearly kids are
more vulnerable, and it is just that much more important to make
sure that there is a cumulative effects study at Libby. It is at the
school, I have toured the school, and it needs help. So, I just, we
are trying all we can to make sure that, Libby is my thing, to make
sure Libby is protected. Thank you.

By the way, do you have a photograph of Les, Mr. Skramstad?

Mr. STANISLAUS. I do not. But I will take it.

Senator Baucus. OK. I will get you a photograph of Les
Skramstad.

Mr. STANISLAUS. OK.
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Senator BAucus. I just ask you to consider putting it on your
desk in your office.

Thank you very much.

Senator INHOFE. Mr. Stanislaus, I was distracted when you made
a reference to Tar Creek. Did you say you made a visit there?

Mr. STANISLAUS. Yes, sir.

Senator INHOFE. To the Picher-Cardin area?

Mr. STANISLAUS. Yes.

Senator INHOFE. You know, that is really a marvel of how things
can be done right. That was a devastating site and to look at it and
to consider that we had been trying to do something, or they had
been, I was not here then, for 30 years, and they had never done
any mapping under the ground, and now it appears that if we had
not gotten in when we did, several structures, such as an elemen-
tary school house, could very well have dropped down, killing every
child that was in there at that time.

I mean, it was, and I like to get on record whenever I can, to
compliment everyone who is involved in it. Of course the EPA was,
the Department of the Interior was, the Department of Justice was,
and the Corps of Engineers and others. But that was, I think you
can kind of hold that up as model of the way things should happen.
Great job.

Mr. STANISLAUS. Thank you.

Senator LAUTENBERG. Yes. Thanks for that confirmation, Senator
Inhofe. Senator Inhofe is a very skilled Senator, and while we dis-
agree, his arguments for things as he sees them are cogent, put to-
gether in a view that differs from mine obviously, but are respect-
fully noted.

Who did the clean up at the, what’s that name?

Senator INHOFE. Tar Creek.

Senator LAUTENBERG. Tar Creek. Who did that clean up?

Mr. STANISLAUS. That was a Federal-led clean up.

Senator LAUTENBERG. Hooray for the Federal Government.

Senator INHOFE. It did an excellent job.

Senator LAUTENBERG. And it was a, well, I am pleased to hear
it. But also, Senator Inhofe, I note with some understanding as to
what the risks were had that not been cleaned up, and therefore
I hope that as time goes by, I hope to persuade you that we ought
t(i do the same thing all over this country of ours and move things
along.

Senator INHOFE. Let me make one other comment about that,
Mr. Chairman. The, since there is a record being made of this, of
this meeting, that there are two other parties were a part to this
too, the University of Oklahoma and the State of Oklahoma. And
it was put together, really, by the Governor, who happens to be
Democrat, and myself. And it is a very successful program.

So, it is a three part program. You had your Federal, that was
the EPA; State, the State of Oklahoma; and then, of course, the
[{lniversity of Oklahoma provided some of the engineering leader-
ship.

Senator LAUTENBERG. The public is not here to listen to our de-
bate, but the fact of the matter is that I cannot imagine any site
that is cleaned up that does not have its State Department of Envi-
ronmental Protection, or whatever it is called, participating in that.
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We, unfortunately, in New Jersey are the recipients of the largest
number of sites across the country, over 112 sites, a salute, unfor-
tunately in reverse, to our industrial past.

I am not sure I understood the response from either of you when
we talk about more resources. How many sites were we cleaning
up when we had the funds, the Fund itself, fairly robust, where it
was up to $5 billion at one point? Am I correct?

Mr. STANISLAUS. The total of the Trust Fund itself?

Senator LAUTENBERG. Yes.

Mr. STANISLAUS. I do not have that number in front of me.

Senator LAUTENBERG. All right. Well, I can tell you. It was $5
billion. I am surprised that neither one of you knows that. But the
fact of the matter is that when we had more money, by God we
cleaned up more sites. Is that correct?

Mr. STANISLAUS. If you have more money
1 Segator LAUTENBERG. How many sites did we clean up in those

ays?

Mr. STANISLAUS. From 1992 to 2000, we averaged about 80 sites
per year.

Senator LAUTENBERG. And how many are we doing now?

Mr. STANISLAUS. We did 19 last year.

Senator LAUTENBERG. Well, if that does not tell you something
about the exposure that we are willing to let people have who un-
fortunately live near these Superfund sites. If you see that I am ag-
gravated, you are right. The fact of the matter is that the biggest
concern for our Government has to be how we take care of the chil-
dren, the future generations. And to let them languish around
Superfund sites and not be exercised by the fact that we do not
have enough money to do this.

If we look at the Administration’s request, they ask for $1.29 bil-
lion for the program, a decline from previous years after adjusting
for inflation. And I remind my colleague here, he is an intelligent
fellow, the fact is that very often corporations, and I ran a very
large one, the company I ran today has 46,000 employees, a com-
pany we started, three of us, ADP, and we all paid taxes for var-
ious services that the Government supplies including FAA and
highways and you name it. The money that I pay, we pay, the cor-
porations pay, goes to those programs. And if it is a program that
affects national health, by God, whether it is confined to a commu-
nity here or there, we ought to be paying for it by the polluter. And
what happens?

The questions that Senator Inhofe was asking you I thought,
very frankly, were evaded in terms of the answer. There is some-
thing called an orphan site where it says there is no one around
who has the direct responsibility for the pollution. And so it is an
orphan site, and therefore we all have to kick in for the well being
of many thousands, and maybe more, of our citizens.

Just as a reminder, and I know that you are aware of this, I do
not know whether you are suggesting that as a corporation was re-
forming, reincorporating, it certainly could not have been to escape
liability, but you cannot escape liability under the process of an ob-
ligation like that and leave the obligation behind.

Senator INHOFE. No, I was referring to the bailout. The source
of that was the $700 billion bailout. But it was General Motors and
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Chrysler. In that case, they divided them into two corporations, the
past corporation and a current corporation. The new corporation
would not be subjected to the types of, the penalties or to clean up,
because they did not accept any of the obligations and liabilities of
the old corporation.

So, it should not been done that way, but it was done that way.
I was only pointing that out as the only example I know of where
the polluter has not paid if he has the resources and you can find
him.

Senator LAUTENBERG. Yes. But General Motors and the other
companies were not responsible for killing or maiming children, or
pediatric cancers or other diseases that befell their past behavior
because otherwise there would have been no TARP, no recovery,
and no jobs.

I thank you very much for your testimony and for your answers.
We will keep the record open, and I would expect a relatively
speedy return on any questions that are submitted in writing.
Thank you.

Next panel, please.

Ms. Gibbs, Lois Gibbs, long time advocate for cleaning up dan-
gerous sites, known as the Mother of Superfund for work in uncov-
ering toxic exposures in Love Canal, New York. Helene Pierson,
Executive Director of Heart of Camden, a non-profit community de-
velopment in the State of New Jersey. This is a relatively poverty
stricken—no, not relatively, it is a poverty stricken community, and
they need guidance and support to make their citizens more com-
fortable in their existence and their families. Dr. Porter, Dr. Win-
ston Porter, President of The Waste Policy Center and former EPA
Assistant Administrator for Solid Waste and Emergency Response.
Your hairstyle has changed. It has gotten grayer; mine has dis-
appeared. And Dr. John Stumbo, Mayor of Fort Valley, Georgia.

We welcome all of you here, and we invite Ms. Gibbs to begin
your testimony at this point.

STATEMENT OF LOIS MARIE GIBBS, EXECUTIVE DIRECTOR,
CENTER FOR HEALTH, ENVIRONMENT AND JUSTICE

Ms. GiBBs. I want to thank you and the members of the Com-
mittee for inviting me here. My name is Lois Gibbs, and I am Exec-
utive Director for the Center for Health, Environment and Justice.
It is a national organization that has worked with over 10,000 com-
munity groups faced with environmental health threats over the
past 30 years. I also was a resident and community leader at Love
Canal in Niagara Falls, New York.

And as I began preparing my testimony for this afternoon it oc-
curred to me that 31 years ago I spoke to a congressional Com-
mittee just like this, at a table just like this, asking for funding de-
signed for the assessment and the clean up of hazardous waste
sites. My community at Love Canal in Niagara Falls, New York,
was in part the impetus for creating the Superfund program after
20,000 tons of chemicals buried in the middle of my neighborhood
leaked into the surrounding yards and the school playground.

I spoke then about the need of the program because at Love
Canal 56 percent of our children were born with birth defects, and
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my daughter and my son were home at the time with liver, uri-
nary, and central nervous system diseases.

Another speaker at that same hearing was Jim McCarthy from
Jackson Township, New Jersey. And Jim, with tears running down
his face, shared his story with the Committee. He explained that
the water his family used every day was contaminated. Jim then
told the Committee how his 9-year-old daughter died from a kidney
disease that he believed was a result of her drinking and bathing
in that contaminated water.

It is tragic that now, three decades later, while the same crisis
exists within hundreds of communities or thousands of commu-
nities probably, I have been asked again to speak to the need of
an adequate Superfund program.

Over the past 30 years Superfund has had its successes and fail-
ures. And I believe there were many more successes than failures
when the program was adequately funded and the polluter pay fees
were in place. There is no question about the need for the Super-
fund program and the need to have reliable, adequate funding in
place to protect the American people and their communities.

Let me explain to you what it is like to live in a community that
is a Superfund community. And I will give you the example, you
actually have a copy of this, a pretty colored copy of this, in your
copy of my testimony. This is Behr Dayton Thermal Products. It is
a manufacturing plant located in Dayton, Ohio. This facility made
vehicle air conditioning and engine cooling systems. The Chrysler
Corporation, now in bankruptcy, owned and operated this facility
from 1937 until April 2002.

The groundwater beneath this plant was tested in 2003 and
found to be contaminated with volatile organic compounds includ-
ing the solvent trichloroethylene or TCE. Polluted groundwater
from beneath the plant has migrated underground into residential,
commercial, and industrial areas.

More testing happened in October and November 2006, and the
EPA, at that time the Ohio EPA, asked U.S. EPA Region 5 Super-
fund Division to come in and help. And what they said, and I quote
this, TCE concentrations in soil gases were as high as 160,000
parts per billion, and the U.S. samples of TCE showed concentra-
tions of 62,000 parts per billion, and they were as high as 3,900
parts per billion beneath the residential area.

Now, ATSDR says exposure to this chemical, the safe level, is .4
parts per billion, and the action level is 100 parts per billion. They
also go on to say that breathing small amounts may cause head-
aches, lung irritation, dizziness, poor coordination, and difficulty
concentrating. Breathing large amounts can impair your heart
function, cause unconsciousness and death. The diseases in this
community are related, the cancer is increased related to TCE ex-
posure.

People in this community remain in their homes as TCE vapors
evaporate from the ground and are going into their homes. They
put a vapor intrusion pipe up the side of their houses to take it
from beneath their homes and into the ambient air.

This community is a typical Superfund community. Families are
told that their vented homes are safe. However, parents worry
about the safety of their children sitting in the grass in their back-
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yard breathing the chemicals as they evaporate from the soil on a
hot summer day like today.

The neighborhood school was closed, and the children were trans-
ferred to another school outside the plume. ATSDR reviewed the
cancer incidence and found it to be high. Residents asked ATSDR
what does this mean for my family, and nobody can tell them.

These hardworking American families’ homes are worthless.
They cannot sell them, they cannot improve them, they cannot
abandon them, and they do not feel like they can live in them. No
bank will give the families a loan against their homes, so their
families cannot fix the roof, improve the property, or even use the
equity from their homes to send their children to college. Property
values have already dropped 50 percent.

These are not people looking for a free ride or a handout. They
are hardworking, churchgoing American families. They have been
victimized by no fault of their own. This is not the way our country
should treat its citizens.

For 30 years I have urged, begged, pleaded with Congress to take
care of these innocent families who have fallen victim to corporate
negligence and carelessness. As you continue to discuss the Super-
fund program please remember the people, their dreams, their
hopes for their families to be able to reach their potential.

Restore the polluter pays fees so that there is a reliable source
of funding to provide the necessary assistance to protect the inno-
cent American people.

Thank you.

[The prepared statement of Ms. Gibbs follows:]



53

Senate Committee on Environment and Public Works
Subcommittee on Superfund, Toxics and Environment

Oversight of the Environment Protection Agency's Superfund Program

Testimony by Lois Marie Gibbs

I want to thank the members of the Senate Committee on Environment and Public Works for
inviting me here to speak about a program that is very near and dear to me. My name is Lois
Gibbs and I am the Executive Director of the Center for Health, Environment & Justice a
national organization that has worked with over 10,000 grassroots groups faced with an
environmental health threat over the past 30 years. 1 was also a resident and community leader at
Love Canal in Niagara Falls, NY.

As I began to prepare my testimony for this afternoon, it occurred to me that 31 years ago I
spoke to a congressional committee, at a similar table, about the need for funding a program
designed for the assessment and cleanup of hazardous waste sites. My community at Love Canal
in Niagara Falls, NY was in part the impetus for creating the Superfund program after 20,000
tons of chemicals buried in the middle of my neighborhood leaked into surrounding yards and a
school playground. I spoke then about how at Love Canal 56% of our children were born with
birth defects and how my daughter and son were home sick with liver, urinary and central
nervous system diseases.

Another speaker at that hearing was Jim McCarthy from Jackson Township, New Jersey. With
tears running down his face, Jim shared his story. He explained that the water his family used
every day was contaminated. Jim then told the committee how his 9 year old daughter died from
a kidney disease that he believed was the result of her drinking and bathing in that contaminated
water.

Thirty years ago, soon after the federal government agreed to temporarily relocate all 900 Love
Canal families, I spoke before another committee about the details that should be included in
what soon became the Superfund program.

It is tragic now three decades later, while the same crisis exists within hundreds of American
communities, I have been asked once again to speak to the need for an adequate Superfund
program. Over the past thirty years, Superfund has had its successes and failures. I believe there
were many more successes than failures when the program was adequately funded and the
polluter pay fees were in place. There is no question about the need for the Superfund program,
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and the need to have reliable adequate funding in place to protect the American people and their
communities.

Today with limited funds and uncertainty about the level of next year’s funding, the Superfund

program is constrained. And, as we come to understand the new science around environmental
chemical exposures and their impacts on human health, especially children, our country needs a
robust cleanup program to protect families from exposures.

Let me explain to you what one community is living with today, while we all sit in this room
and discuss the depth of this problem. Often it is the citizens of this great country who get lost in
the discussions of resource allocations and control of federal programs.

Living in a Superfund community which there has been limited abatement and no clear
commitments for how the area will ever be livable again is a nightmare.

Here’s an example of a typical Superfund community.

The Behr Dayton Thermal Products is a manufacturing plant located in Dayton, Ohio. This
facility made vehicle air conditioning and engine-cooling systems. Chrysler Corporation (now in
bankruptcy) owned and operated this facility from about 1937 until April of 2002,

The ground water beneath this plant was tested in 2003 and found to be contaminated with
volatile organic compounds, including the solvent trichloroethylene, or TCE. Polluted ground
water from beneath the plant has migrated underground into residential, commercial and
industrial areas.

In October and November of 2006, the Ohio EPA and the US EPA installed soil gas probes to
evaluate the potential risk posed by vapor intrusion from the polluted groundwater below. That
November, the Ohio EPA asked the USEPA Region 5, Superfund Division, Emergency
Response Branch for help stating in a letter:

"TCE concentrations in soil gas were as high as 160,000 parts per billion by volume. U.S. EPA
samples collected contained TCE at concentrations up to 62,000 parts per billion by volume and
were as high as 3,900 parts per billion beneath the residential area."

The Agency for Toxic Substance & Disease Registry (ATSDR) residential indoor air screening
level for TCE is 0.4 parts per billion (ppb) and the action level is 100 ppb. ATSDR’s published
TCE human health impacts include:

¢ Breathing small amounts may cause headaches, lung irritation, dizziness, poor
coordination, and difficulty concentrating.
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* Breathing large amounts of trichloroethylene may cause impaired heart function,
unconsciousness, and death. Breathing it for long periods may cause nerve, kidney, and
liver damage.

o The International Agency for Research on Cancer (IARC) has determined that
trichloroethylene is “probably carcinogenic to humans.”

By September 2008 (five years after discovery), the US EPA had completed the installation of a
vapor abatement mitigation systems for block vapor intrusion from entering 250 homes.

People remain in their homes today as the TCE vapors evaporating from groundwater are
captured from beneath their homes and vented into the open air that they breathe. Sounds bad
but that’s only half the story.

In this community everyday Americans have placed every penny they have in their homes. They
work hard, pay their taxes, go to church, stay out of trouble and believed, as I did at Love Canal,
that they can achieve the American dream.

Then without their consent or knowledge they find that their property is contaminated with the
dangerous toxic chemical TCE. Their family's health is placed at significant risk. The 250
homes in this community have a ventilation pipe running from the ground to the roof. The
neighbors, who don’t have a pipe, wonder every day when the chemicals will reach their home.
All the testing that has been concludes that the chemicals are continuing to move through the
neighborhood.

Families are told that their vented homes are safe. However, parents are worried about the safety
of their children sitting in the grass in their backyard breathing the chemicals as they evaporate
from the soil on hot summer days.

The neighborhood school closed and children were transferred to another school outside of the
toxic plume area.

ATSDR reviewed the cancer incidence in the area and found that cancers related to TCE were
higher than expected. Residents worry and ask, “What does that mean for my family?” No one
can tell them.

These hard working American families’ homes are worthless. They can't sell them, can't
improve them, they can't abandoned them, don’t feel safe living in them.

No bank will give families a loan against their homes. So families cannot fix the roof, improve
their property or even use the equity from their home to send their children to college. Property
values have already dropped 50%.
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Consequently, the neighborhood begins to spiral downward. Soon the homes will deteriorate
and so will the neighborhood. No one will move in, no one can move out and economic
development comes to a screeching halt,

These are not people looking for a free ride, or a hand-out; they are hard working, church going
American families; they are victimized by no fault of their own.

This is not the way our country should treat its citizens. For 30 years I have urged, begged and
pleaded with Congress to take care of the innocent families’ who have fallen victim to corporate
negligence and carelessness. As you continue to discuss the Superfund program please,
remember the peeple, their dreams, and their hopes for their families to be able to reach their
potential. Restore the polluter pay fees so that there is a reliable source of funding to provide the
necessary assistance to protect innocent American families.

Lois Marie Gibbs

Executive Director

Center for Health, Environment & Justice
P.O. box 6806, Falls Church, VA 22046
703-237-2249

Attached:
The Eye of The Storm Report on Superfund
Plume Map Behr Dayton Thermal Products
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September 15, 2010

Heather Majors

Majority Staff

U.S. Senate Environment and Public Works Committee
410 Dirksen Senate Office Building

Washington, DC 20510

Dear Ms. Majors:

Below is my response to Senator Barbara Boxer Follow up Questions

1.} Ms. Gibbs, could you please describe the Importance that communities place on having a strong
federal rofe in ensuring that cleanups occur quickly and thoroughly at Superfund sites?

For communities it is critical to have a strong federal role in ensuring that cleanups occur quickly and
tharoughly at Superfund sites. Communities depend on the federal Superfund program to protect their
families and their communities from toxic chemical exposures. in many if not most cases the state and
local government cannot provide the funds needed for a thorough cleanup. The potential responsible
parties will take years before the courts decided who is responsible for what and at abandoned sites
there is no other alternatives for adequate funds. If sites are not properly cleaned up public health,
especially for children the most vulnerable, is placed at risk of disease, cancers or learning disabilities.

Additionally, the community as a whole will spiral downward economically. An uncontrotled superfund
sites will discourage corporations from located there. Because of a superfund site location property
owners cannot obtain loans on their property, banks are concerned about property values. Without the
ability to obtain home improvement loans, people cannot fix broken roofs or other problems, The
homes deteriorate, the community deteriorates. Property value is key to American families who need
funds to send their children to college.

A thorough clean up avoids all of these negative impacts and provides opportunities for community
improvement that will attract businesses and protect the family’s, the children’s heaith. Superfund
comes from Love Canal and 1 can tell you first hand that it is unimaginably difficult to sit in the hospital
with my three year old having a bone marrow test for leukemia and listen to the local, state and federal
agencies all saying they don’t have the money to protect our families. A strong Superfund is the answer
to protect American families.
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2.) Ms. Gibbs, in your view, what are the most serious impacts of the federal government’s limited
ability to provide adequate funds to clean up toxic waste sites in communities?

Superfund is funded through taxpayers’ dollars for abandoned sites and those dollars don't even come
close to what is needed to protect American familles near toxic sites. Consequently, sites are not
adequately cleaned up leaving behind uncontrolled releases of dangerous toxic chemicals. Communities
around these sites are suffering adverse health impacts from exposures to these chemicals and suffering
from an economic downturn.

Stable and equitable funding is long overdue for this critically important pollution prevention program.
The lack of funds in Superfund due to the industry fees not being reauthorized has created a program
that’s totally impotent. It's disingenuous to pretend a program exists without the funding to address the
problems that are still out there, Sites that should be on the NPL are not, simply because the agency
doesn’t want to expand the list. Chitdren in such communities future is altered forever, through disease
or disabilities. The parents and children’s hopes, their dreams are often destroyed because our
government will not provide adequate funding to protect them from harm.
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Senator LAUTENBERG. Thank you. Out of order. Was Senator
Moynihan in one of these seats when you testified?

Ms. GiBBS. Senator Moynihan was, as was Senator Gore, or Con-
gressman Gore. I think he was a Congressman at the time.

Senator LAUTENBERG. Thank you.

Ms. Pierson.

STATEMENT OF HELENE M. PIERSON, EXECUTIVE DIRECTOR,
THE HEART OF CAMDEN, INC.

Ms. PIERSON. Good afternoon. Thank you for the opportunity to
speak to your Committee. And thank you, Senator Lautenberg, for
your long service to the State of New Jersey’s constituents.

My name is Helene Pierson, and I am the Executive Director of
The Heart of Camden, Inc., a first-time testifier. I am with a non-
profit community development corporation dedicated to improving
the quality of life in an old, formerly booming industrial neighbor-
hood called Waterfront South in Camden, New Jersey.

The industrial boom left many environmental hazards behind
after the decline and eventual shut down of a variety of industries
in our neighborhood. In Waterfront South, we have two active
Superfund clean up sites. They are known as the Welsbach Gas
Mantle site and the Martin Aaronsite. One is to our north, and one
is to our south. In addition we have 26 other known contaminated
sites in a 1-mile area that fall below the standard of the Superfund
criteria.

I am here today not from a scientific perspective, not from a time
nor money perspective, as I certainly have been around debates
over best clean up practices, I certainly feel like clean ups take too
long, missing entire generations of people growing up near clean up
sites, and certainly take much money. What I am here for is to say
that clean ups should not stop and should not slow down.

And I am here to say that from the perspective of working in an
urban city environment there is much clean up needed and many
people living near clean up areas. And that will not change.

Our overriding mantra for our neighborhood is that we are part
of America. There is money and there is capacity here in America
to ensure that no one is living in substandard conditions. We all
need to work hard to get the money and the capacity in the right
place to ensure the balance.

We have worked closely at times with the professionals assigned
to both clean ups, both U.S. Environmental Protection Agency em-
ployees and their consultants. From our experience the process has
been transparent, professional, and careful.

But I will say to an oversight committee that from a neighbor-
hood perspective, and this is a recommendation for more than just
the Superfund process, please focus the oversight on examining the
length of time, problems, or inefficiencies during the phases where
no actual clean up is taking place. There is nothing more exciting
than when actual clean up work is occurring. After all, is that not
the point?

Government intervention too often becomes more about the jobs
that it creates and maintaining their need versus the original in-
tent for which the jobs were created. And I will say, Senator Lau-
tenberg, to your earlier questions, that I often see the EPA waiting
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to see, slowing down, because they are not sure if more money is
coming. And that does not help.

Julian, Dayonnie, Octavia and Arties, to put some children’s
names to the point, are part of Waterfront South’s current genera-
tion of children that have a right to improved conditions. Most cer-
tainly being born into a lower income family has challenges of its
own. They do not need the Government to fail them.

My understanding of this Committee is that it is to examine the
EPA’s progress in cleaning up Superfund sites and its effects on
the economy, the environment, and public health. The work is not
done. Examining this system, and all systems, is prudent and con-
stantly required.

But if there is anything that I came for today, it is to urge you
not to stop the work when there are places like my neighborhood
Whﬁzre the most exciting part, actual clean up, is taking place, fi-
nally.

From our close proximity to the issue we think that Superfund
is working more than any other local or State vehicle. Included in
your brief are some suggestions for specific opportunities for im-
provement for Superfund, including is the EPA ranking clean up
priorities in a manner that is most protective of public health?
That is, are they making Superfund sites that are in close prox-
imity to residential communities the very highest priorities?

In addition, given our 26 other contaminated sites, you know, we
want to add more to the list when we do not have money to clean
up what is there. Can something be created along the lines of a
Superfund junior program, or perhaps bundle sites in close prox-
imity, to qualify? Again, our point being we have 26 more contami-
nated sites.

I appreciate the time. Thank you for the opportunity to speak to
your Committee today.

[The prepared statement of Ms. Pierson follows:]
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6/20/2010

Written Testimony of Helene M. Pierson, Executive Director, The Heart of Camden, Inc.
www.heartofcamden.org

To the:

Senate Committee on Environment and Public Works
@ 2:30pm on 6/22/2010

Good afternoon:

My name is Helene Pierson and I am the Executive Director of The Heart of Camden, Inc. A
non-profit community development corporation dedicated to improving the quality of life in an
old, formerly booming, industrial neighborhood called Waterfront South in Camden, New
Jersey. The industrial boom left many environmental hazards behind after the decline and
eventual shutdown of a variety of industries in our neighborhood.

In Waterfront South, we have two active superfund cleanups to my knowledge. They are known
as the Welsbach Gas Mantle site to our south and the Martin Aaron site to our north. In addition,
we have 28 other contaminated sites in the area.

In a sense, I feel like this is the most childlike and brief report that I have ever written as an
adult, which is appropriate, because it is for the children that I am here.

I'm here today not from a scientific perspective, not from a time, nor money perspective as I
certainly have been around debates over best cleanup practices, I certainly feel that cleanups take
too long missing entire generations of people growing up near cleanup sites, and certainly take
much money.

What I am here for is to say that cleanups should not stop and should not slow down. And Iam
here to say that from the perspective of working in an urban City environment, there is much
cleanup needed and many people living near cleanup areas and that will not change.

Our overriding mantra for our neighborhood is that we are part of America, that there is money
and there is capacity here in America to ensure that no one is living in a substandard
environment. We all just need to work hard to get the money and the capacity in the right place
to ensure the balance.

We have worked closely at times, with the professionals assigned to both cleanups, both United
States Environmental Protection Agency employees and their consultants. From our experience,
the process has been transparent, professional, and careful.
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What I will say, to an oversight committee from a neighborhood perspective, and this is a
recommendation for more than just the Superfund process, please focus the oversight on
examining the length of time, problems or inefficiencies, during the phases where no actual
cleanup is taking place. There is nothing more exciting than when actual cleanup work is
occurring. After all, isn’t that the point. Government intervention too often becomes more about
the jobs that it creates and maintaining their need versus the original intent for which the jobs
were created.

Julian, Dayonnie, Octavia, and Arties to put some children’s names to the point, are part of
Waterfront South’s current generation of children that have a right to improved conditions. Most
certainly, being born into a Jower-income family has challenges of its own. They don’t need the
government to fail them. ‘

My understanding of this committee is that it is to examine the EPA’s progress in cieaning up
Superfund sites and its effects on the economy, environment, and public health.

The work is not done. Examining this system and all systems is prudent and constantly required,
but if there is anything that I came for today, it is to urge you to not stop the work when there are
places, like my neighborhood, where the most exciting part—actual cleanup is taking place,
finally.

Addendum: The Heart of Camden has a scientific advisory board {SAB) to help us decipher all
that goes on environmentally in the area. It is composed of our own Environment Director,
knowledgeable persons from academic institutions, and knowledgeable personnel of a variety of
government entities. We use the SAB to help us be more productive and helpful in situations
such as the opportunity to testify before this committee. The following are some suggestions
from one of the members who is very close to our neighborhood’s issues:

Suggestions for specific opportunities for improvement of the Superfund program:
All are focused on how to get MORE cleanups done MORE quickly as follows:

1} Are they ranking Superfund cleanup priorities in a manner that is most protective of the
public health? That is, are they making Superfund sites that are in close proximity to residential
communities the very highest priority?

2)  Obviously, funding is a very important prerequisite to proceeding with Superfund
cleanups. Based on my own experience with two Superfund projects, it seems as though one
hold up is that when they have identificd a responsible party, they have to fight it out with those
parties to determine who pays how much, BEFORE they proceed with the cleanup. That process
could be accelerated if the USEPA could enter into an agreement with the disputatious
responsible parties that would allow EPA to proceed with the cleanup, IN PARALLEL with the
dispute resolution over responsibility, and then backbill the responsible parties in accordance
with a mediated settlement.
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3)  Could Superfund cleanup funds be supplemented via a “Supplemental Environmental
Project” program allowing funds to be allocated to local agencies with expertise such as non-
profits or focal government entitics known for superb work to do the work. We have an existing
program in our neighborhood where the New Jersey Department of Environmental Protection
has allowed local industry violation fines to go toward local neighborhood cleanup projects.
While it has only been used once, it led to the cleanup of a small abandoned neighborhood gas
station, but one that contributed significantly to blight. By allowing the agency that was fined to
execute the cleanup {in this case a local county municipal utility authority), the process from idea
to execution went faster and more efficiently than with complicated government processes.

4)  Lastly, is there anything that USEPA can do to accelerate the cleanup of contaminated sites
that fall just below the Superfund criteria, like a “Superfund Jr.”” program? We have 28 other
contaminated sites that fall below the Superfund criteria but still pose a significant barrier to the
full recovery, and safety, of the residential community. In addition, there is a case where the
State of New Jersey took over the responsibility of an adjacent plot of land to the Martin Aaron
Superfund site, seemingly for economic development reasons that never materialized. It is pretty
widely rumored, or likely factual to USEPA personnel working on the Martin Aaron project, that
the Martin Aaron contamination is also present on some parts of the adjacent parcel, but is being
ignored due to jurisdictional reasons, and indeed, now, not being addressed at all. There should
be a forum to make sure politics does not prevent known problems.
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Senator LAUTENBERG. Thank you.
Dr. Porter.

STATEMENT OF J. WINSTON PORTER, PH.D., PRESIDENT,
WASTE POLICY CENTER

(li\/Ir. PORTER. Good to see you, Senator. I am glad to be here
today.

I want to take a few minutes to discuss Superfund. I have been
at Superfund for about 20 or 25 years myself, including as one of
the early Assistant Administrators. I want to, sir, tell you what I
have learned about how to finish sites. What we are talking about
now is completing sites, and I have a little different view that I am
going to present today than some of the things you have heard.

Simply stated, money is not always the major problem. What I
see is lack of management focus on results and on completing sites.
There is a huge variety in the time it takes to clean up sites
around the country. For similar sites, one might take 5 years, one
might take 10 or 15 or 20 years.

About two-thirds of the sites have been completed. Now is the
time to focus like a laser on the remaining one-third. And that
means some dollars and a lot of emphasis. I am all for more dol-
lars, but I am not for just throwing money at the problem and in-
creasing EPA’s overhead.

There is a lot of overhead in Superfund. As near as I can tell,
about a third of the money goes to clean up for the sites for which
there are no responsible parties, and the other two-thirds goes for
other aspects of the program.

One of the things that I would like to see the Congress do is
push harder on the EPA to show us why we should not be spending
more of your current budget on actual site clean up. I see a lot of
peripheral issues going on, a lot of administrative things, etc. I
think we can do much more about directing money at direct clean
ups.

One of the specific things I would recommend to Mathy and the
other folks at EPA is to have a completion manager appointed at
the highest levels of EPA, reporting to the Assistant Administrator.
This person’s major role would be to see that sites are completed.
We are doing a lot of things with committees and so forth. I grew
up in the project management role in a large engineering/construc-
tion company in San Francisco, and I learned that you have to
focus hard to finish anything. So, I would like someone at a high
level in EPA who focuses only on cleaning up and completing sites.

One thing they used to say at EPA is many people can say no;
only a few can say yes. One of the things that I did when I was
Assistant Administrator was to write to the regional administra-
tors every quarter and reconfirm a date for clean up of every site.
I personally asked questions of them, and we got a lot done, frank-
ly.
Tim Fields of the Clinton administration, a colleague of mine
who had a similar job, did a super job in the early 1990s of fin-
ishing sites by his own personal efforts. It was not the money so
much, frankly, as it was him pushing hard to complete sites.

Some sites have gone well. One of the things that I would like
to see the EPA do is to take these sites that have gone well, sort
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of lessons learned, and say why did this site take X number of
years and this site took 2X or 3X?

My favorite example is Rocky Flats, which is a huge nuclear
weapons site near Denver, which I was responsible for at EPA in
getting it going in terms of clean up. Then later I came back as a
consultant and helped them figure out how to clean it up.

When a new contractor, Kaiser-Hill, came on board in about
1995, they signed a contract in which they agreed to clean up that
huge site in 10 years. Before that the Department of Energy was
talking numbers like 20, 30, or 40 years, and $20 billion, $30 bil-
lion, $40 billion. It was then finished in 10 years, totally finished
in 10 years. The contractor actually got a bonus for doing the work
in that time period. But the point was they focused like a laser,
they spent billions and billions less than was anticipated, because
time is money. So, I think that is a really good example of how to
complete complex sites.

That is the reason why, I must say, I am not too enamored with
bringing back the tax on Superfund. It was good, I think, in the
early days when Superfund was starting. But as Senator Inhofe
said, most of the work, about 70 percent, is being done directly by
private parties. I started that. When I left we had 50 percent that
was being done by private parties directly, and that, soon after I
left, got up to 70 percent.

So, I think the problem with just giving EPA more funds in a tax
is that a lot of it will not go to clean up. A lot of it will go those
overheads I mentioned earlier and other things. If you really want
to give EPA money, I would give it directly, perhaps on a site-by-
site basis.

I go around the country and work on sites, trying to help people
finish. I am frustrated by the lack of focus on finishing sites. And
that is a hard thing to do. It takes a lot of cooperation between the
States, EPA, and others. I would just like to see more of that.

As far as polluter pays, I am all for it. I pushed that hard during
my days. But the, restoring the tax is what I call “some polluters
must pay twice.” The chemical and petroleum companies are al-
ready paying for their own sites. They now are being asked to pay
for sites they had nothing to do with. Much less than half of all
sites were produced by oil and chemical people. Automobile compa-
nies produced sites. Telephone companies produced sites. Many
sites have been produced by non-oil and non-chemical companies.

So I cannot for the life of me see why it is fair to ask them to
pay for their own sites plus pay for ones they had nothing to do
with. Also, what we need is more focus and management than just
more tax money.

So, that is my focus on this, and I would be happy to answer
your questions.

[The prepared statement of Mr. Porter follows:]



67

Testimony of Dr. J. Winston Porter
Subcommittee on Superfund, Toxics
and Environmental Health
Senate Committee on Environment and Public Works
June 22,2010

Mr. Chairman, my name is J. Winston Porter, and I am president of the Waste Policy
Center in Leesburg, Virginia. The WPC is an independent research and consulting
organization which deals with management, policy, and technical issues in the areas of
solid and hazardous waste management, as well as other environmental matters. From
1985 to 1989, I was the EPA’s Assistant Administrator for Solid Wastes and Emergency
Response.

It is a pleasure to be here today to provide testimony on EPA’s progress in the cleaning
up of Superfund sites. Specifically, I will make a number of recommendations to improve
the pace of these remedial activities.

In my testimony I will draw on over 20 years of Superfund experience, including
management of the EPA program as well as consulting activities with various federal
agencies, states and private parties. My professional background also includes the fields
of chemical engineering and project management. I will start with a brief background
statement and key recommendations, and then provide more detail on Superfund’s
study, remedy selection, and remedy construction phases in relation to improving the
pace of the cleanup program.

Background and Recommendations

Briefly, the current status of EPA’s Superfund program is that about two-thirds of the
1,500 national priority list sites have reached the construction completion (remedy
installed) phase, about 370 sites are in the remedy design or construction phases, and
approximately 120 sites are in the study phase.

In addition, many thousands of “emergency removals™ have been conducted at Superfund
sites in order to directly and cost effectively deal with obvious problem areas. This
program has been perhaps Superfund’s biggest success story.

In addition to the EPA, both the Departments of Energy and Defense have major
Superfund-related programs underway. The DOE work primarily involves a few dozen
very large facilities, most of which have been components of the nuclear weapons
program. The DOD sites are much more numerous, although usually less complex, and
include both Superfund and base closure activities.
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So, a large amount of work is underway or has been completed by dedicated federal and
state personnel as well as potentially responsible parties ( PRPs) and various private
contractors. For the remaining work it is important to improve program efficiency, as
site study and remedial activities often take too long and cost too much.

In order to complete the remaining Superfund sites, the following recommendations are
made to improve program efficiencies:

1. The focus of the Superfund program should increasingly be on the completion of
existing sites. The various administrative and support services should be reduced
as sites are completed in order to provide more funding for site completion work.

2. Consideration should be given to designation of a senior member of the assistant
administrator’s office to oversee and promote site completions.

3. Completion dates should be set for all current study and cleanup work. A
“culture of completion” should replace the current “culture of deliverables.”
Program reports and other paperwork should be streamlined.

4. Some Superfund sites have been completed in a timely and cost effective manner.
1t is suggested that a sampling of such sites be identified and used to inform the
timely completion of other sites. L

Perhaps the most dramatic use of target setting has been the DOE Rocky Flats Closure
Project, near Denver. For this site the “completion contractor,” Kaiser-Hill, and the DOE
agreed upon a 2005 target date for all study and remedy implementation work to be
completed. If successful, the contractor was to receive a completion bonus. Not only
was the project completed on time, but billions of dollars and many decades of time were
saved. This work, of course, required good cooperation among the DOE, EPA, the State
of Colorado, local stakeholders, and the contractor. The firm completion target date
greatly focused this cooperation.

I will now provide more detailed comments or recommendations on the three major
Superfund components, study, remedy selection, and construction phases.

The Study Phase

While the study projects related to Superfund sites are a decreasing part of the overall
program, such activities are still very important to overall program success. Superfund
projects usually begin with a “remedial investigation/feasibility study” (RI/FS). This
complex study process is described in some detail in Superfund’s primary regulation —
the National Contingency Plan.

3
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Very briefly, the RI portion calls for characterization of the site in terms of its natural
features, as well as the amount and location of contamination and likely risks of such
contamination to public health and the environment. The FS part involves identification
of alternative remedial actions, and then comparison of such alternatives against a set of
nine remedy selection criteria.

Based on the RI/FS process, as well as substantial stakeholder input, EPA then selects a
remedy for the site through a “record of decision” (ROD) process.

In general, the RI/FS process has become steadily more complex and lengthy over the
years, for almost all types of sites. My recommendations for conducting faster, less
costly, and more technically sound RUFSs are as follows:

1. Most importantly, timeframes for completing the study phase should be agreed
to by the EPA and other key participants, such as States and PRPs.

Unfortunately, at many sites the study work simply meanders around for many years
without much focus on alternative remedies, leading to wasted time and money, and, in
some cases, an unimaginative or non-cost-effective remedy selection. Frankly, part of
this lengthy process has to do with the fact that Superfund has become a lucrative source
of work for various consultants, lawyers, and other participants. All of these specialists
are needed, but their work needs to be more directed toward the timely selection of a
sound site remedy rather than complex and lengthy work processes and paperwork.

Stated differently, there is often little sense of urgency in completing the study phase due,
in part, to the lack of a senior “champion(s)” to complete the work. This is, or course,
very frustrating to the communities involved. 1 would like to see such “completion
champions” developed in both the governmental and private sectors at Superfund sites.

Some very complex federal and private sites will require longer study periods, but for
most sites about 2-3 years should be adequate to produce a sound RI/FS.

To improve matters, early in the RI/FS process the EPA, PRPs, and other relevant
organizations, should work together to set a clear goal to complete the study activities.
This end date can be modified if necessary, but it is important for all to understand that,
like almost every other type of engineering project, schedule (and budget) are key factors
and should be adhered to.

2. When the RI/FS process begins one of the first orders of business should be te use
experienced staff and key stakcholders to quickly identify about 4-7 major remedial
action alternatives.

During this phase use should be made of EPA’s list of “presumptive remedies” for many
types of problems, as well as experience gained at similar Superfund sites.

(V%]
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The selected set of alternatives can always be modified during the study phase, but the
current process which often involves “taking data” for many years before detailed focus
on remedial options often leads to overly costly information, much of which may not be
needed. Also, since the data collection is oftens not focused on comparing alternative
remedies, the key information to compare such alternatives is sometimes missing.

An iterative approach should be used where information collection and analysis of
remedial alternatives work cooperatively to achieve sound comparisons of options,
leading to good remedy selections.

Even more importantly, the identification of key options early in the study process allows
the decision-makers and stakeholders to begin their dialogue on non-technical factors
which are contained in the remedy selection criteria. These include such items as cost-
effectiveness, implementability, and state and community acceptance. Many times these
types of factors are at least as important as the strictly technical matters, such as very
precise measurement of numerous contaminants, many of which are present at near-zero
levels.

3. Significantly streamline the process for developing the myriad of deliverables at
Superfund sites.

While certain documents are clearly needed to guide the RI/FS activities, the long,
tedious process of developing complex draft and final work plans, for example, should be
expedited. This is also true of dozens of other “deliverables” which take so much time at
Superfund sites, many of which should be quite standard by now. It might be helpful to
revisit the need, or at least the complexity, of such deliverables.

There are several perverse effects which have led to such lengthy periods for document
development and review. One has to do with the fact that Superfund is about the only
federal environmental program where responsible parties have to pay for additional
oversight beyond that which salaried regulators normally provide. Thus, if a group of
PRPs are forced to give EPA, say, $ 3-5 million for oversight, then EPA can retain
contractors to provide hundreds of pages of “comments” on such items as the
aforementioned work plans. So, we now have dueling contractors battling over many
pages of detailed text, before work can even begin.

One near term answer would be for review periods and oversight dollars to be reduced
substantially, so-participants can focus more on results than elaborate processes. PRPs
should usually be encouraged to conduct the RI/FSs themselves with their own
contractors and under EPA’s overall supervision.

While this concept has been largely accepted and éuccessfully promoted by the EPA,
more could be done to encourage PRPs to do the study work, particularly where PRPs
would commit to shorter timeframes than EPA often takes for its own studies.
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A key aspect of PRP-conducted studies has to do with selection of appropriate consulting
firms to conduct the necessary RI/FS activities. Such contractors have a difficult role in
that they need to be responsive to their client, the PRPs, but must also provide the
objective and professional work needed by EPA to allow selection of a sound and cost-
effective remedy for the site in question.

The key is for the EPA, the relevant State, and the PRPs and their consultants to develop
a cooperative and results-oriented relationship for the site work.

The Selection of Remedy Phase

The RI/FS process discussed above presents the decision-maker with detailed
comparisons of alternative remedial actions, from which this person must select a
remedy, present it to the public for comment and make a final determination. The
selection of protective, cost-effective remedies is, of course, a key to the overall success
of the Superfund program. My suggestions in this area are as follows:

1. The decision-maker should be a very senior EPA official who can oversee all of
the considerations which go into remedy selection. As noted earlier, technical factors
are very important in this process, but non-technical factors are also key. For example, if
there is very strong community opposition to a particular remedial action, or if a remedial
option is not cost-effective, such factors must be considered by the decision-maker.

During my tenure as an EPA assistant administrator ] made a number of ROD decisions,
mainly at “nationally significant sites.” Most decisions I delegated to the ten EPA
regional administrators (RAs). However, over the years the ROD decision responsibility
has, in most cases, been delegated further down the line in the EPA regions.

My own view is that the RA should usually be the decision-maker in this important
process since he or she is the one who can speak for the region and has the position and
stature to consider all aspects of the problem, while “pushing” the staff to provide the
necessary information to complete remedy selection expeditiously.

2. The role of expected land use should be an important factor in selecting a
remedy.

Whilc all remedies should be protective, it does not make much sense to demand thata
cleanup be sufficient for, say, a children’s daycare center, when the site is slated for use
as a golf course, or a factory, or a wildlife preserve. All of these uses have their own
requirements, so we do not need a one-size-fits-all approach to waste sites. The goal
should be for a site to always be protective, so the remedial action may need to be
modified at a later date if the site use changes significantly.

During Superfund’s history one of the better examples of the role of land use in remedy
selection had to do with the DOD’s Rocky Mountain Arsenal in Colorado. For this site,

N
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the DOD decided ultimately that the land use would be for a wildlife refuge, not
residential housing. Once this decision was made the DOD, Shell Oil, EPA, and the
state and local stakeholders worked together to select the remedy and move quickly into
the implementation phase, and a important wildlife refuge is the result.

Another DOD example may also be instructive with respect to the land use issue. This
has to do with the DOD’s Superfund-related remediation sites versus those conducted
under the base closure program. Simply stated, the base closure cleanups, including the
selection of remedy, seemto proceed much faster than those related to Superfund. One
of the reasons, I believe, has to do with the fact that local communities and others are
usually highly motivated to finish base closure cleanups in order to bring the affected
land into productive use. The same time pressure often does not exist with Superfund
remedial activities.

The Construction Phase

As noted earlier, the major activity these days has to do with the construction phase at
Superfund sites. About 370 sites are in the phase where the selected remedy is being
either designed or constructed. Currently, this is also the most controversial phase in
that EPA may not have sufficient funds to expeditiously complete all of the construction
work now planned.

This is particularly true for so-called fund-financed sites where EPA must install the
remedy itself as there are insufficient willing and able PRPs to conduct this work at some
sites.

The following are my recommendations on these construction-phase issues:

1. The roughly $1.2 billion dollars which is annually appropriated to EPA by Congress
should be looked at very carefully by EPA senior management to ensure that the highest
priority is given to protecting human health and the environment by ensuring that
Superfund sites are completed.

2. If Congress is satisfied that EPA has done all it can do to squeeze out funding for as
many construction sites as possible, then it might consider a supplemental appropriation
to EPA to focus on additional construction activities,

3. The EPA might selectively revisit the ROD decisions made at selected sites to see if
some savings can be made based on new information or technology.

4. Although T suspect that this is already being done, that portion of the site which may
provide actual, near term risk to the community should receive very high priority for
funding. )
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5. While aiming at the highest risks is always the most important priority, I personally
believe that where sites can be finished for modest sums of money, such funding should
be considered, as there are usually site “carrying charges” which can then be reduced.

6. The EPA and others should be creative in finding non-federal funds for completing
sites. In some cases, local developers or others may be so interested in having access to a
completed site that they may be interested in helping financially. This type of financial
driver has, of course, been instrumental in dealing with brownfields sites, which can often
be very valuable when cleanup measures are completed.

7. Other creative measures should be pursued in the future to minimize costs and to
develop more creative financing. A good example is the joint EPA and Army Corps of
Engineers eight pilot programs referred to as the “urban rivers restoration initiative.” In
this program the EPA and the Corps, along with state and other agencies, work together
to achieve a better and more cost-effective restoration program than by using Superfund
alone.

8. Finally, it was mentioned earlier in this testimony that the emergency removal
program has been one of Superfund’s major successes. This program can deal with
obvious contamination problems anytime during the Superfund process, with much less
process costs than the remediation program. Given, this program’s success, Congress
might consider allowing EPA to spend more than the current Jimit on individual removal
actions.

Implicit in all the above is the fact that I don’t believe that the chemical and petroleum
feedstock taxes should be renewed on Superfund. These taxes are unfair in that they
target only two industries, which together account for much less than half of Superfund’s
contamination problems. Also, Superfund sites are a broad societal problem which has
been created by many types of industries; local, state, and federal agencies; and even
individuals.

Therefore, I believe the current process of ‘requiring directly responsible parties at a site
to fund the necessary work at that site is the best approach. For those sites, where
responsible parties are not available to conduct the work general revenues are the most
equitable approach, given the widely varied causes of contamination at such sites. EPA
also has strong legal authorities to seek reimbursement from known responsible parties
who are able, but not willing, to do the work in question.

Mr. Chairman, I hope my remarks will be helpful to Congress in dealing with this
important program, and [ will be happy to answer any questions which you might have.
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Environmental and Public Works Committee Hearing
Superfund Hearing - June 22,2010

Follow-Up Questions from
Senator M. Inhofe
for
Dr. J. Winston Porter

1. What do you think is primarily holding up the completion of
Superfund sites ? Is it mostly lack of funding ?

No, it is not mostly lack of funding. First, about 70 percent of Superfund
sites are dealt with by potentially responsible parties (PRPs). Second, EPA
receives about $1.2 billion per year from general revenues. Thus,
considerable funds are on hand to complete projects. Superfund cleanups are
primarily held up by the following;:

(a) Firm deadlines for site studies, selection of remedies, and installation of
the remedies are rarely set, and there is often little consequence when sites
take too long or cost too much. These deadlines need to be visible and
should require senior management approval before they are changed.

(b)Study work often does not focus on the information needed to conduct
tradeoff studies between alternative remedies, as called for by the National
Contingency Plan. Indeed, alternative remedies are often not even
developed until site investigation work is nearing completion.

(c)Senior management in the EPA regions and headquarters do not spend
enough time in “forcing the pace” of cleanups, nor in making key project
decisions. Similarly, PRPs and their consultants and other advisors often
place little emphasis on completing sites in a timely manner.
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2. What are the main attributes of timely and cost-effective site
cleanups ?

The main attributes include the setting of firm and visible deadlines early in
the process for such matters as completion of the study phase, selection of
the remedy, and installation of the remedy.

Timely and cost-effective cleanups usually involve strong senior
management (both regional and headquarters) interest in keeping the project
on schedule and within budget. Key management decisions are made in a
timely fashion.

Another key attribute is the use of strong management and technical
consulting firm(s) who have shown the ability to complete projects in a
timely, practical, and cost-effective manner.

3. Do you have any ideas as to how EPA could organize more effectively
to expedite cleanups ?

The most important organizational activity would be to give more Superfund
site completion authority to a senior member of the office of the EPA
assistant administrator for solid waste and emergency response. The EPA
regions would continue to implement Superfund studies and cleanups, but
the senior official would ensure that all projects have firm deadlines and
would be briefed when projects are in danger of missing key deadlines, such
as ROD selection or construction completion. Emphasis should also be
placed on ensuring that a cost-effective remedy is selected, as called for in
the Superfund statute.

Also it is important to note that some Superfund sites have been completed
in a timely and cost effective manner. It is suggested that a sampling of such
sites be identified and used to inform the timely completion of other sites.

4. What did you mean in your testimony about developing a “culture of
completion” regarding Superfund sites ?
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Most Superfund work is done now under what might be called a “culture of
deliverables.” Superfund activities do involve the production of numerous
deliverables, such as work plans, quality assurance plans, sampling
protocols, etc., etc. These items are important, but do not magically cause a
site to be completed, and usually take a large amount of time and money.

The “culture of completion” to which I refer means that the primary focus
should be on site completion, and deliverables should be streamlined and
conducted only as needed to allow the site to be properly investigated and
remediated. All members of the project team should understand that the
goal is satisfactory and timely site completion, and all work should be
directed toward this goal.

5. What do you think about bringing back the Superfund taxes, which
some refer to as the “poliuter pays” principle ?

The “Superfund Taxes” should not be restored by Congress and the
Administration for two primary reasons: (1) it is an extremely unfair tax, and
(2) it would not expedite Superfund cleanups. Such taxes would also pervert
the “polluter pays”principle , particularly as it relates to “orphan” sites.

These taxes would be paid mostly by chemical and petroleum firms,
although a large majority of Superfund sites were caused by other industries
and even governmental units. For example, Superfund sites have been
caused by automobile manufacturing, electronics firms, recyclers of used oil
and batteries, mining operations, military and energy facilities, municipal
solid wastes management, individuals, and many others.

Thus, if the taxes are restored a new principle would be enacted: “some
polluters must pay twice.” A small fraction of responsible parties would pay
for their own sites, and then for orphan sites for which they may have had
almost no involvement. For this broad societal problem, general revenues
should be used where viable responsible parties cannot be identified.

Before further consideration of new taxes it is important to look carefully at
two key factors: (1) the projected costs and time needed to deal with all
remaining orphan sites, and (2) other management approaches to expedite all
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site completions, thus saving both time and money. Recommendations for
improved approaches follow.

Instead of increased funding, what is needed in EPA is more focus on
timely site completions (with more senior management attention), as well as
increased use of EPA’s annual $1.2 billion appropriation to support site
completions, as opposed to the current “siphoning off” of many dollars for
administrative and “process” activities.

6. Do you think there are many more Superfund sites to be discovered ?
What about the long term picture for Superfund ?

1 do not believe there are many more Superfund sites to be discovered. One
of the major accomplishments of the Superfund program has been to screen

tens of thousands of waste sites, leading to the selection of only a very small
percentage of such sites to be proposed for Superfund status. Thus, I believe
that we have probably identified most of potential sites in the country.

In addition, we now have many other programs to be used to deal with the
vast majority of waste sites. For example, almost all the states have their
own superfund-type programs, which can be used for most hazardous waste
sites, at usually less cost and money. We also have national and state
brownfield programs which can deal with less-contaminated sites. Finally,
there are also many “voluntary” cleanup programs which use the threat of
Superfund or other programs to leverage cleanups.

1 think the long term picture for Superfund is a steady decline in the number
of sites requiring Superfund cleanups. The Superfund program has had
many good outcomes, but has proven to be increasingly complex and
expensive. Probably the best part of Superfund has been the emergency
removal program, whereby immediate and usually less costly problems are
dealt with in an expeditious manner. This program shouid be continued.

The focus of the Superfund program should increasingly be on the
completion of existing sites. The various Superfund administrative and
support services should be reduced as sites are completed in order to provide
more funding for direct site completion work.
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Funding of the Superfund Program
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The Superfund Program is funded by two major sources. The first source consists of
annual appropriations by Congress, usually amounting to about $1.2 billion. The other
sources are provided by PRPs and include the following: (1) PRP payment to EPA and/or
State for their oversight of PRYP site activities, (2} site work performed directly by PRPs
and their contractors, and (3} reimbursement by PRPs to EPA to pay for work
performed by EPA at PRP sites.

Why not restore the Superfund Taxes ?

The two main reasons for not restoring Superfund Taxes have to do with (1) the basic
unfairness of the currently propose plan and (2) this would be throwing large amounts of
meney at a program whose real problem is the need for fundamental management
changes.

The fairness issue, The tax program favored by the Administration and some in
Congress would put most of the financial burden on only two industries. chemicals and
petrolewm. This makes no sense as these two industries have been involved in only about
ten percent of all Superfund sites. This makes even less sense when the ax is promoted
as the answer to dealing with orphan sites, where chemicals and petroleum are involved
with about three percent of all such sies,

This totally perverts the “polluter must pay™ principle in that the vast majority of
“polluters” would be asked to pay very little beyond their own sites, while a small slice of
industry, chemicals and petroleum, would essentially pay for evervthing. In other words.
some industrics would come under a new theory: “some polluters must pay twice.”

To illustrate an approximate breakdown of all of the industries and other entities involved
in Superfund are shown in Figure 1.

Summary and Recommendations

A major issue facing Superfund has 1o do with completing all categories of sites ina
more timely fashion. A second mujor issue relates (o the funding of orphan sites. which
are currently funded out of EPA’s annual appropriation from Congress.

It is important to understand that the currently considered restoration of Superfund Taxes
would not only help with completion of orphan sites. but would almost double the
funding of the Superfund program, which is presumably a program which is steadily
running out of sites in need of remediation.
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Before serious consideration of new taxes it is important to look carefully at two key
factors: (1) the projected overall costs to deal with all remaining orphan sites needing
remediation, and (2) other management approaches to expedite all site completions, thus
saving both time and money.

In order to complete the remaining Superfund sites, the following recommendations are
made to improve program efficiencies:

1. The focus of the Superfund program should increasingly be on the completion of
existing sites. The various administrative and support services should be reduced
as sites are completed in order to provide more funding for site completion work.

2. Consideration should be given to designation of a senior member of the assistant
administrator’s office to oversee and promote site completions.

3. Completion dates should be set for all current study and cleanup work. A
“culture of completion” should replace the current “culture of deliverables.”
Program reports and other paperwork should be streamlined.

4. Some Superfund sites have been completed in a timely and cost effective manner.
It is suggested that a sampling of such sites be identified and used to inform the
timely completion of other sites.

6. Do you think there are many more Superfund sites to be discovered ?
What about the long term picture for Superfund ?
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Senator LAUTENBERG. Thank you.
Dr. Stumbo.

STATEMENT OF JOHN E. STUMBO,
MAYOR, FORT VALLEY, GEORGIA

Mr. StuMmBO. Mr. Chairman, members of the Committee, my
name is John Stumbo. I am a 13-year Mayor of Fort Valley, Geor-
gia, which has a Superfund site. I am going to bring a couple of
different perspectives today because I am from small town Amer-
ica.

My town has all of 9,000 people, if you count all the cats and
dogs. And we have about an 11-acre Superfund site in the middle
of our city, two blocks from our downtown commercial district. We
have some unique situations because of that. It is in the middle of
residential neighborhood. The pollutant there was arsenic, heavy
concentrations of arsenic that were produced over 70 years in the
operation of two pesticide companies.

My first purpose in being here today is to compliment the Envi-
ronmental Protection Agency. We, after 13 years—it kind of par-
allels my tenure I guess—are just within 2 months of finishing up.
We probably spent about $30 million on that site.

And now the third leg of the stool, if you will, has to be done.
The first leg is of course testing and developing records on decision.
The second phase is to remediate. And the third phase is going to
be up to the local communities and others to help with redevelop-
ment. I do not have a choice about redevelopment. I cannot put a
chain link fence around my site in the middle of my town and put
a no trespassing sign on it. I have got to redevelop it.

One of the things that I would suggest to EPA is that we have
taken, Mr. Chairman, we have taken and extensively made use of
the brownfields program, and I appreciate that very much. We
have been the recipient of two of those, and I appreciate your his-
tory in that movement.

We need to suggest to EPA that communities like mine need help
on redevelopment. Obviously, you have done for us, they have done
for us, what we could not have done for ourselves. I am an old,
worn out law professor of 150 years ago, and I am being facetious,
but one of the criticisms I have about our system, and this really
speaks to State law, in Region 4, at least that I am more familiar
with than the other regions, and certainly in my case, the poten-
tially responsible party was at the bottom of a corporate ladder of
parent and subsidiary corporations that we saw all the way up to
a multinational holding company.

This corporation that contaminated my site was created for the
sole purpose of operating that site. And we looked very hard at try-
ing to pierce the corporate veil and go upstream to assess liability
because we had a multinational corporation at the top.

But part of our problem is that when we have corporations
formed under State law that potentially could be polluters we do
nothing about ensuring their capital wherewithal or a protection,
if you will, against that corporate liability shield that attaches. And
I would suggest to you that in several places, including in Florida,
Alabama and Georgia, we have lost the potentially responsible
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party because they simply take bankruptcy, which is what hap-
pened in our case.

Another thing I want to speak to you about, in my particular
goal, is the role and the involvement of the community. There is
comment made throughout these documents about transparency.
We set up something for which we have been given recently a na-
tional award by EPA. That was that 12 years ago, I called together
all the stakeholders, about 70 of them, in a room, and we started
meeting. And they were shouting at each other and yelling at each
other because we had citizens from the community and all the
agencies, both State and Federal there, all of the stakeholders. And
there was a lot of anger in the room.

The potentially responsible party had opened up the meeting and
had hired a firm to conduct the meetings. And finally somebody
said, after the third meeting, which was chaos, well, the only per-
son in the room the people trust is the Mayor. And I presided over
that meeting.

We have met every 6 weeks for 12 years. And I discovered that
if we ate together over the noon hour, that people would begin to
talk about other things besides the affairs of the day, and they
would get to know each other’s family, and we would build a com-
munity.

And that alliance, as we called it, I have talked about it at two
prior EPA meetings around the country, because I suggest to you
that it is an ideal way to engage the community in an ongoing way
because every 6 weeks my people could ask questions of the agency
representatives, State and Federal.

And every 6 weeks we could determine what needed to be done,
what the progress was, what the expected completion was, and we
were able to hold everybody’s feet to the fire. And we had some
blessings. We had outstanding staff people from the agencies who
were with us the whole 12 years. But sure enough a community de-
veloped. And we had a couple of members that died; we had a cou-
ple of members who got married and had children. We rejoiced in
that. And we ate a meal together every time we met.

I would suggest to you also in these Superfund sites, at least in
small town America, that the involvement of the elected leaders of
the community is critical to the success of community acceptance
of a Superfund process. If that leader has been elected to serve
then he ought to be able to engender the support of the people for
the process.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Stumbo follows:]
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Prepared for:
United States Senate
Committee on Environment and Public Works

By: Dr. John E. Stumbo
Mayor of Fort Valley, Georgia

Memorandum regarding the Woolfolk Superfund site in Fort Valley, Georgia

The Woolfolk Superfund site in Fort Valley, Georgia was placed on the
National Priorities List (NPL) on August 30, 1990. The site is approximately
eleven acres in size. After years of testing, plans for remediation were set
forth in a number of Records on Decision. The testing included drilling
monitoring wells to test subsurface ground water. A water treatment plant
was built on site to clean the water after testing. Thereafter the water was
pumped to the city’s waste water treatment plant.

The source of the contamination was from two pesticide
manufacturing companies located at the site since the 1920s. The last of
those companies ceased operations in approximately 1985. They mixed
powdered components to produce pesticide for the farming industry. One of
the principal ingredients and, therefore, the principal contaminant, was
arsenic.

Presence of large aquifer: Our city is located in the recharge area for
the large Tuscaloosa aquifer. In addition, there are other smaller aquifers
closer to the surface. The concern that the ground water could have been
contaminated with arsenic by percolation provided the rationale for the site
being designated as a Superfund site.

Potentially Responsible Party: The last company producing pesticide
at the site was Canadyne Georgia, which became the “potentially responsible
party.” There was a civil lawsuit filed against that company by a number of
citizens alleging personal damages from health issues arising from arsenic

poisoning and loss of value to real estate in the area. That case was settled
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more than twelve years ago and the court ordered the distribution of the
damages paid.

In the early years of the testing the Canadyne Georgia corporation was
involved with providing information and paying some costs. However, the
corporation declared bankruptcy. It was a subsidiary of a holding company,
but it was not legally possible to assert liability up the corporate ladder to
the parent corporations. Therefore, the EPA has provided the funds to test
and remediate the site. That process has been very active for the last
thirteen years.

In addition to the eleven acre site extensive testing was done in house
attics and yards of nearby neighborhoods for excessive levels of arsenic. In
early years the mixing of the powdered chemicals was done in the open air
which caused arsenic to be spread by the wind. After testing the EPA
contractor cleaned over sixty house attics and yards to acceptable levels.
The acceptable levels permitted depend on the use being made of the
property, with residential property having the most stringent cleanup
requirement. Another complicating factor was that the EPA would
periodically lower the acceptable level permitted.

Value of citizen advocacy group: When the nature of the
contamination became known a group of citizens formed the Woolfolk
Citizens Response Group. Their purpose has always been to oversee the
testing, development of the records of decision and finally the remediation.
They have been very diligent in their efforts to protect the citizens of our city
throughout the process. To their credit they did not take to the streets to
protest or cause difficulty. They worked constructively within the process.

1 have served as Mayor for the last twelve years and, therefore, have
been very involved in this project. It became apparent that we needed to
establish a method by which the citizens could voice their concerns, serve as
advocates, and receive progress reports from EPA and its contractors,
engineers etc. We also needed a periodic opportunity for all of the state and

federal agency staff to speak with other and to the community.
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Provision for a Technical Assistance Advisor: As a part of the
process, EPA has provided the city and our citizens group with a technical
assistance advisor. Dr. Claude Terry, a well known and outstanding
toxicologist, has served in that capacity for us for over fifteen years. The
willingness of the EPA to provide the technical expertise is very important to
the Superfund program. The issues are so complicated that lay people
would not otherwise even know what questions to ask. Certainly the
provision for a technical advisor is expensive. However, those persons are so
important to a community who does not otherwise have that expertise
available to it. Our small city could not afford the cost. That expert’s
presence levels the playing field.

1t will always be important that the technical advisor understand their
role. They are to represent the community. They need to ask the important
questions of the agencies, engineers and contractors. They need to explain
and interpret the process and the technical issues to the community.
However, they must also be judicious and not unnecessarily create
animosity. The process has enough conflict without artificially adding more.
Dr. Terry did an exceptiorial job for us and for the process.

The Establishment of the Alliance: Earlier I spoke about the need
for a forum in which all interested parties could participate. We established
a meeting group which we called the Alliance. We brought together
representatives from EPA, other federal agencies, several state agencies, local
elected officials, the citizens’ advocacy group and any private citizens who
wanted to attend. The first couple of meetings twelve years ago were
disasters because there was a great deal of anger, frustration and mistrust
among the citizens, the potentially responsible party and the agencies. The
potentially responsible party had brought in an outside firm to preside.
However, after the difficulty of the first few meetings the group asked me, as
Mayor, to preside.

This Alliance group has met every six weeks for twelve years! I have

never missed a meeting to preside in those twelve years. We were able to
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quiet the anger and encourage people attending to ask their questions and
make their comments in a respectful way. We would meet for about four
hours and break for lunch in the middle. Sometimes we would lose some
citizens due to the break for lunch. I have paid for lunch for all the
attendees these twelve years out of my personal funds. 1 felt that if our
attendees could eat together, they would get better acquainted with each
other, talk about their families or whatever, and a community would be
developed. If the members of the group were asked about that today, and we
are still meeting, I think that they would say that indeed a community of
people from varying backgrounds has been formed.

We have been blessed through the years that there has been little
change in the persons attending. Because the individual people have
remained the same the forming and maintenance of the community feeling
has been easier. Obviously some engineering people have changed. One of
the agency representatives has died and we mourned his loss; others have
gotten married and had children and we have celebrated those times in
individual lives.

Requirements for outside contractors: Another element in the
process which is utmost importance is that the engineers and contractors
that EPA chooses must be able to relate to the people, be trustworthy in
their reports and advice and be competent. Those outside persons for our
site have all been outstanding. The contractor from Nicholasville, Kentucky,
who has been here doing remediation for more than five years was excellent.
As Mayor I have not received one single complaint in those five years about
their work. ;

Local Elected Leadership: Another important strategy with
community Superfund site work is be sure and get the local elected
leadership involved. In cities and towns, the Mayor needs to be involved and
committed. Our Woolfolk site has always been a high priority for me. The
elected leadership ought to be able to bring the community on board with

the process and act as an interpreter of the issues and progress.
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Patience, Perseverance, and Gratitude: The attitude of the
community is very important. They can be a hindrance. In Fort Valley we
stressed constantly three essentials to our citizens. We must always have
patience. A Superfund project will always be a long process. Secondly,
persevere; stay involved and interested through the long term. And finally,
be grateful for all of the assistance and financial resources that EPA is
providing. The agencies do for us what we could not do for ourselves.

Brownfields program: Another important resource to Superfund site
cities is the Brownfield program. Fort Valley has received two of these grants
which were used for testing outside of the Superfund area in order to
alleviate psychological fears of contamination. Agency staff in the
department need to reach out to cities with a superfund site, evaluate the
needs and assist with the procurement of the grants. Often the local
community does not know what resources are available. We have received
excellent cooperation from the Brownfield staff.

Adequate funding: Obviously, there are three major segments to
Superfund work. The testing must be done to determine the nature and
extent of contamination. Following the establishment of a Record on
Decision, the cleanup plan, remediation follows. The final phase is
redevelopment. How fast the testing and remediation phases proceed is
primarily determined by funding. If EPA is having to provide the funding, in
the absence of a potentially responsible party, then each site has to compete
with many other sites for financial allocations.

Our city has been blessed to receive enough money to do the testing
and all of the remediation with only one ROD remaining unfinished. One of
our fears was that the process would get started but would then be
abandoned or delayed in midstream for want of continued funding. If we are
determined to locate contaminated sites for the protection of water through
the Superfund process then it will be imperative for Congress to provide
adequate funding. We cannot open up holes to excavate contaminated soil

and then walk away without finishing because there is no money left. If that

5
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occurred in our city of 9,000 people we would never be able to finish the
work ourselves.

Difficulties for our city in redevelopment: Redevelopment is the
process left primarily to the community. EPA did provide to our city a
redevelopment planning consultant who helped us understand how to
develop a redevelopment plan. In order to better understand the challenges
of this last phase of the process I want to mention some peculiarities facing
our city.

1. Small population: We are a city of only about nine thousand
people. However, we are the location for Fort Valley State
University. The small population means, among other things, that
we cannot generate internal capital from public funds to spend on
redevelopment. We also have a higher than average rate of
unemployment and a below average level of income per household. -

2. Proximity to larger cities: We are not a suburb city and yet we are
only 30 minutes from over 250,000 people in Macon and Warner
Robins, Georgia. Therefore, it is very difficult for us to maintain a
viable commercial district because of our proximity to larger
shopping areas. The result is that it will be very difficult to attract
commercial businesses into our eleven acre Superfund site. Private
‘development pays property taxes and rent, both of which could be
used by our development authority to develop and market the
property.

3. Limited Uses: Therefore, our city will probably have to redevelop
the site for recreational, educational and government purposes.
None of those uses pay property taxes or rent. Without a revenue
stream, it will be difficult to amortize development loans.

4. Location of Site: Some Superfund sites are outside of town or
located in remote industrial parks. However, the eleven acre
Woolfolk Superfund site is only two blocks from our commercial

downtown district and in the middle of a residential neighborhood.
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Therefore, we do not have the option of putting a chain link fence
with no trespassing signs around the site and leaving it as is. The
Region Four and national EPA staffs have been very helpful to us in
our effort to locate funds. Much of our redevelopment will have to
be done with grant dollars

5. Redevelopment already begun: Adjacent to the Superfund site we
have already built a beautiful community library and restored an
antebellum house for the housing of our quasi-public agencies.
These facilities were built and restored using grant dollars without
the city having to borrow any of the cost.

Some suggestions:

1. EPA staff could develop an all-inclusive manual for community
leaders and citizens that explains the typical process of a
Superfund project. Using an outside facilitator, there ought to
be a series of community meetings/for information and to
receive questions. These meetings do not need to be defensive
sessions for the agencies. Therefore, the answers to questions
or concerns raised need to be made after the meeting.
Otherwise people’s angry emotions will control the meeting
making it less productive.

2. The agency has many different departments. A team of people
from the various EPA departments needs to be with the
community periodically to respond to concerns. For example,
the legal issues with a Superfund site are very important to the
community especially in redevelopment. When and how should
legal title to the site be changed? Will there be remediation
liens placed against the property for the benefit of EPA that
might inhibit development? When will prospective purchaser
agreements be available to ensure against later liability for
historic contamination? Will covenants have to be prepared

and recorded on the chain of title if some property has
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limitations on future development due to subsurface
membranes? Therefore, EPA regional legal staff needs to be

present in the community to help us with the legal issues.

@

Given the difficulty that some small cities will have with
redevelopment, see the earlier comments supra, the EPA needs
to develop more extensive assistance for the third leg of the
project, redevelopment. The eligibility for assistance either with
money and/or from staff could be based upon qualification
criteria. The costs and difficulties of redevelopment may not be
any greater in a large city than for us. But there is a great
difference in our ability to internally finance.

4. A mandate needs to be established requiring local elected
leaders to be involved. I cannot imagine that they would not
want to be, but I understand there are some sites in Region
Four where they are not involved.

It ought to standard regulatory procedure that an
Alliance system, see my discussion supra, be established at all

Superfund sites. EPA staff should be provided that can enable a
constructive process over the long period of time. Such an effort will greatly
facilitate the process and lead to a more successful project. The Woolfolk
project and our city are very good examples of what can be achieved by
community building around the task rather than fractured outrages.
Awards to Fort Valley:
e Chosen as one of only thirty Cities of Excellence in

Georgia.
¢ Chosen as a “Top City” by a statewide magazine

publication.
¢ Awarded the United States Environmental Protection

Agency’s Region Four Excellence in Site Reuse Award.
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» As just announced, Fort Valley has been named a national
award winner for “Excellence in Community
Involvement” for years of collaboration and coordination

between agencies, including EPA, and the community.

In Conclusion: On behalf of my city, thank you very much for this
opportunity to provide this memorandum and to testify. Our experience
with the United States Environmental Protection Agency has been
outstanding. I hope that after more than twelve years of experience I have

been able to provide some useful observations.

Respectfully submitted,

Dr. John E. Stumbo, Mayor
Fort Valley, Georgia
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Senator LAUTENBERG. Thank you.

I would like to start with my 5 minutes and ask a couple of ques-
tions here of those of you here. And one of them, Dr. Porter, is
money a bad thing to have in the program?

Mr. PORTER. Absolutely not. You certainly need money.

Senator LAUTENBERG. I am glad to hear that, thank you, because
I was not sure where you were going. I know you were critical of
the funds spent, you were critical of the efforts made. The fact is
that we were cleaning up sites at a heck of a rate. I am not sure
you were here then. I do not think so. Did you have a business ca-
reer before you worked for Government?

Mr. PORTER. That is right, yes.

Senator LAUTENBERG. What was that, please?

Mr. PORTER. Engineering and construction.

Senator LAUTENBERG. And you were with EPA——

Mr. PORTER. From 1985 to 1990.

Senator LAUTENBERG. From 1985 to 1990. You must have done
a pretty good job. We were cleaning up a lot of sites.

Mr. PORTER. Well, a lot of the sites were cleaned up, remember,
by responsible parties. They were not all cleaned up by the——

Senator LAUTENBERG. Yes. What about the orphan sites?

Mr. PORTER. Yes, well—

Senator LAUTENBERG. What do you do about those? How do we
pay for them?

Mr. PORTER. You have to pay for them with Federal money.

Senator LAUTENBERG. You and I and the people in this room. We
pay for it with Federal money.

Mr. PORTER. That is because you give $1.2 billion a year.

Senator LAUTENBERG. Yes, except that more was needed. The
pace that we had. And how do you dismiss the fact that one site
took this long, and one site took that long? Does it matter if the
site was large, deeply contaminated, or one that is almost a
brownfield? Does it matter?

Mr. PORTER. Certainly.

Senator LAUTENBERG. Well, I am pleased to hear you say that,
because I was not sure where you were going before that. You say
that you are opposed, oh, I already asked that question. There was
so much on my mind.

Ms. Pierson and Mayor Stumbo, it sounds like you created a
large family circle in that small town of yours. And I think that
you make a good point about involving the local officialdom and the
people who have been elected. But getting the people who are af-
fected in the community is a critical, critical issue.

Ms. Pierson, what kinds of jobs have been created as a result of
the Superfund clean up in your communities?

Ms. PIERSON. If you come to our neighborhood now, you will,
with two active Superfund sites and a neighborhood that is the re-
cipient of stimulus funds for housing, you will see jobs on the
ground going on all over the place, almost in every block. So, there
are the construction jobs.

But there are also the Government jobs, there are the consultant
jobs, there are the engineer jobs, there are the community liaison
jobs. So, certainly, in a time where the middle class is hurting in
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addition to the low income communities, the jobs that cleaning up
Superfund sites creates are most needed.

Senator LAUTENBERG. Ms. Gibbs, thank you for your persistence
in trying to help other people because of your own experience. How
much can it be worth to take care of children, to prevent them from
that kind of exposure? You know, you have been there, you have
seen it from the beginning. What are the costs of failure to clean
up sites in terms of healthcare, lost productivity, and other con-
sequences?

Ms. GiBBS. The costs are huge to not do anything or to, which
has been happening because of the constraints on the money, is to
do a Band-Aid-on-cancer type approach. So, I mean, if you look at
the community I am talking about here, those families are exposed
to chemicals that bother their ability to learn. Now, these children
may not be able to learn. Their school, there are other schools on
t<l)p 05' the plume, too. It just has not reached the capacity to be
closed.

So, now these children cannot reach their mental capacity. So,
they may have been an airplane pilot, or they may have been a
doctor or a lawyer. My goodness, they might have even been a poli-
tician. But going to the school and living in a community that
causes them to miss school because they cannot breathe with asth-
ma or to have learning disability has far reaching—I do not think
anybody can sort of get their arms around the cost of that. And
that is the financial cost.

I guess one of the points I was trying to make is that we have
got to look beyond finances. To live in a community day after day,
you worked your whole life—your whole life—for that house, for
that car, for that kid who would go to college. And now your child
cannot breathe, your child cannot learn, your house is worthless.
I mean, it is just the emotional costs. You just cannot put dollars
and cents on it.

And T do want to add one thing that I think you have been say-
ing, Senator Lautenberg, which is that people in these communities
are paying with their health, they are paying with every penny
they have of personal cash, and they are paying to clean up the
sites because the taxpayers right now are paying. So, they are pay-
ing for EPA to come in and do a half-built job to clean up the sites.

So, they are paying and they are paying and they are paying and
they paying and they are paying, and they are not people who have
lots of money. They are hardworking, churchgoing, law abiding
folks. They are paying not only for their own clean up, but they are
paying for the clean up in Georgia, they are paying for the clean
ups in New Jersey, they are paying. And this is just unfair.

Senator LAUTENBERG. Thank you.

Senator Inhofe.

Senator INHOFE. Thank you, Mr. Chairman.

I have to say this, Mayor, I was listening to you. That is exactly
what happened to me. When we first went in there, they had been
working on that Superfund site called Tar Creek for 20 years. They
poured, I cannot tell you how much, I used to know how much
money they paid. But we had little groups against different types
of resolution to the problem. They had never been in the same
room before. I forced them into the same room, and it ended up
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being, to this very day they are very close, personal friends, and
the problems have been resolved.

I had the same problem with the bureaucracy in Washington.
They, we had the DOI, the DOJ, the Corps of Engineers, the EPA,
none of them would talk to each other. And I got them in my office,
too. So, we experienced the same thing that you did.

Dr. Porter, you heard me tell this story, and I am just going from
memory, on the Bossier City case. Now, you were there during
parts of the Reagan and Bush I administrations. Is that correct?

Mr. PORTER. That is correct.

Senator INHOFE. That is the earlier years of this program.

Mr. PORTER. Yes.

Senator INHOFE. Did you have many cases like that? As I recall,
just from reading about it at that time, I was not here, that when
you had someone who was a polluter and was willing to clean up
the pollution, and that was acceptable by the various levels of gov-
ernment, local and State government, they did it. There was more
of a propensity for them to clean up at that time, was there not?

Mr. PORTER. That is right.

Senator INHOFE. Can you think of some cases, when, do you re-
member that, was it during the time that you were working there,
that the EPA would deny them that opportunity, even if they had
the support of the local governments?

Mr. PORTER. Well, they certainly did not do it during my day too
much because one of my major thrusts was that I wanted the re-
sponsible party to pay and to do the work. I used to, I do not need
to teach DuPont how to do engineering, or Exxon, or any other
large company. We needed to push on them hard. And so what we
did is, I remember telling the folks at Love Canal, to Occidental,
that, you know, the train has left the station. You can either pay
for it, or we are going to pay for it and come after you. So, they
ended up paying a lot of money and so forth to do it.

I think it is, you make a good point, because there is another
thing that has been done now that is even more creative, I think,
than in the mid-1990s, and that is they are beginning to come after
companies and saying, if you will clean this site up to the Super-
fund standards, we will not even put it on the Superfund list. I
think that is probably the best of all worlds.

There is a lot of bureaucracy in the Superfund, a huge amount
of bureaucracy and so forth. So, one of the hammers, so-called, was
to tell people if you will clean it up yourself, and we certainly, we
are going to come after you anyway, we will keep you off the list
if you will meet the same criteria.

So, I think that is the best way to do it. I have certainly seen
cases where people, where the Government, not too often anymore,
simply will not let people clean it up. They are willing to——

Senator INHOFE. And there can be a huge differential in the
costs, the ultimate costs. Now you, in your written testimony,
talked about the culture of completion. You briefly addressed that
in here vocally. Is there anything you wanted to, I am not sure I
quite understand what that is.

Mr. PoORTER. Well, what I think, and I worked a lot with the De-
partment of Energy, the Department of Defense, and of course EPA
and private parties on the Superfund for a long time with my
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thrust trying to be let us clean the sites up. I will yield to no one
in terms of trying to get results. I want to clean the sites up,
maybe almost to a fault.

What I invented a while back was the term called, we need a cul-
ture of completion, which the Mayor has talked about and others.
We are going to finish this site, and we are going to set deadlines,
and we are going to stick the deadlines, and we are going to do it,
as opposed to what we have now to some extent, which is what I
call a culture of deliverables.

That means you have 20 reports at every Superfund site, roughly
20 reports, work plans, all kinds of things. EPA will pay $100,000
to a contractor to review a work plan of another contractor, and
they will create 300 pages of comments which work cannot even
start until that is finished.

So, what I am trying to promote a little bit if I can is rather a
culture of delivering, just saying well, if I do all these reports the
site will magically be finished; no, it will not be magically finished
until you push very hard to do it. So, what I am trying to create
or help create is a culture of completion where from like Mathy on
down we want to finish these sites as opposed to saying, if we had
more money, if we just do more things. I am seeing $20 million and
$30 million and $40 million studies these days. Not the actual
clean ups. The studies are $20 million and $30 million and $40 mil-
lion. I just think that is unconscionable.

Senator INHOFE. Yes, well, and I agree. And that is what I
thought it was. And that is the reason that on the cases that we
are familiar with in years past, there were, they just kept going on
and on and on, and we would get reports back, and you could just
tell that money was being spent when it could have been much
more efficient.

And there is a basic concept here, too, and that is, you know, is
Government more efficient as a general rule than the private sec-
tor, and there is a difference right here at this table.

Do you know, do you think there are many more Superfund sites
to be discovered?

Mr. PORTER. Yes, I think there are. But I am not one who be-
lieves there are thousands of more sites out there or maybe many
hundreds. I think that one of the good things about Superfund, we
have screened through tens of thousands of sites. To get down to
the 1,500, we have probably looked at 40,000 or 50,000 over the 30-
year period. And I think we have done a pretty good job of finding
the worst sites. There will be more, but I do not believe there will
be a whole lot more.

And I also would add that we have many other programs now.
We have the brownfields program, every State has its own Super-
fund program, various Federal agencies have their own programs.
Most State programs clean up sites faster than the EPA because
they do not have the bureaucracy and so forth.

I used to say, not long ago, to people, it is not the honor it used
to be to be a Superfund site. People do not necessarily want to be
a Superfund site. They know it is a long, drawn out process. So,
if we have got another way to clean it up other than Superfund,
that is not bad either.



96

Senator INHOFE. Well, you know, as a general rule, and I know
there is disagreement probably at this table here, but I look at the
Mayor, and I have got to tell you, Mayor, I had a hard job one time.
I was the mayor of a city. If you are mayor, there is no hiding
place, and I have often lived by the axiom that the closer the level
of government to the people, the more efficiency, the more efficient
it is. I still believe that.

Thank you, Mr. Chairman.

Senator LAUTENBERG. Thanks.

Dr. Porter, you were here until 19917

Mr. PORTER. From 1985 until sometime in 1989, a little bit into
Bush L.

Senator LAUTENBERG. In 1989. And you have kept an eye on
EPA since that time because you have seen all the mismanage-
ment, the mistakes. How about, does the management of the Agen-
cy matter as to how the Agency functions at all?

Mr. PORTER. Absolutely. In fact one of the people I am the most
laudatory of happens to be a member of the Clinton administration.
I have tried to be bipartisan in this. I think everybody that has had
my old job has done generally a good job. But there is always room
for improvement.

And just to take, you are talking about the 80 sites per year
cleaned up in the 1990s, that was largely a fellow name Tim Fields
who is a very good engineer who used to work for me. He was ap-
pointed by the President to that job. And he, unlike some of the
Assistant Administrators, took direct responsibility for many of the
sites.

Senator LAUTENBERG. We are not going to go through an exercise
of who was at fault. You were at fault in some way. You did so well
in cleaning up. So what happened? Do you mean after you left
things fell apart?

Why was the funding, as it existed, the polluter pays, do you
know why it was terminated?

Mr. PORTER. I do not think polluter pays was terminated. I think
the goal is still to go after people who do the pollution if you can
find them

Senator LAUTENBERG. Yes, well what about the orphans? How
should we have handled this?

Mr. PORTER. You have to deal with the orphans with some type,
usually, of Federal money. You appropriate money each year. And
I am not saying there should not be more money. In some ways,
if you can identify specific sites

Senator LAUTENBERG. Well, I think that is what you said.

Mr. PORTER. But not just adding to the overhead.

Senator LAUTENBERG. I think that is what you said.

The Committee recently passed, Ms. Pierson, a Cleanfields In-
vestment Act of which I was the author, to provide grants to clean
up properties that are less polluted than Superfund sites and place
renewable electricity facilities on those sites. Would something like
this be of benefit in a community like Camden that is so desperate
for jobs, so desperate for improvement? Can we get any value out
of something like that?

Ms. PIERSON. I just recently heard about your Cleanfields and
will look at that more. We are excited to know that. Everyone real-
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izes this is still a problem. We are excited to know that people are
introducing solutions, and from what I know so far it sounds like
a very good program to help us.

Senator LAUTENBERG. Yes, thanks. I was kind of fishing for an
answer there, and I—just to make the point that jobs are available,
and we should look at that side of things.

Dr. Porter, you offer some constructive advice on how to improve
the efficiency of the Superfund program. But you advocate taking
expected land use into account in deciding the level of clean up for
a site, arguing it does not make sense to require the same level of
clean up for a factory as it does for a daycare center. Does that not
fail to take into account that land use can change over time?

Mr. PORTER. Absolutely. And what I would say is, you want the
site to always be safe. If the land use changes you might have to
change what you did there. I mention the site out in Colorado
again, the Rocky Mountain Arsenal. When they turned it into a
wildlife refuge they did something quite different than when they
were planning on subdivisions there. But they have to go back and
deal with that again if subdivisions do occur.

Senator LAUTENBERG. What we are going to do is we will keep
this record open so that members of the Committee can submit
questions in writing. And I would ask that if you do get any ques-
tions that you issue a prompt response, no longer than 10 days
after you have gotten the inquiry.

I thank each of you for your contribution, and we will go on from
here. And I will continue to fight to make sure that polluters pay
for the work that they did. I ran, as I mentioned, a big company.
And I know that we had a responsibility for everything we did. And
when I was asked whether I would terminate somebody in the com-
pany for a relatively minor thing, I said no, because we had thou-
sands of employees, thousands of customers, thousands of share-
holders. And you have got to think about the community at large.

And one of the things that upsets me terribly is how corporate
behavior, getting away from Government, can misbehave. And I am
on the board of the Columbia University Business School, my alma
mater. And in 2001, when I left the Senate for a couple of years,
I founded a Chair in Corporate Governance and Business Ethics.
And boy, I want to see it returned.

Thank you all very much for being here today.

[Whereupon, at 4:13 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows:]
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SUPERFUND SETTLEMENTS PROJECT

Why the Superfund Taxes
Should Not Be Reimposed

Before the Subcommittee on Superfund, Toxics and Environmental Health
of the Senate Committee on Environment & Public Works

July 6, 2010

Superfund Settlements Project
c/o Morgan, Lewis & Bockius LLP - 1111 Pennsylvania Avenue, N.W. - Washington, D.C. 20004 -
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To the Members of the Subcommittee:

The Superfund Settlements Project (“the Project”) appreciates the opportunity to
share its perspective on the idea of reimposing the Superfund taxes. The Projectis a
not-for-profit association of major companies from various sectors of American industry.
It was organized in 1987 in order to help improve the effectiveness of the Superfund
program by encouraging settlements, streamlining the settlement process, and reducing
transaction costs.

The Project's members share an extraordinary degree of practical, hands-on
experience with the Superfund program. They have been involved at literally hundreds
of Superfund sites across the country over the last 25 years. Representatives of the
Project have testified before Congress on many occasions regarding various aspects of
the Superfund program. The Project has also played a leadership role in the national
policy debate over many Superfund issues, and has been a strong supporter of EPA's
Superfund Administrative Reforms since they were announced in 1995.

Collectively, the Project's members have spent well over six billion dollars on site
cleanups and site studies since 1980. That spending covered not only the companies’
own shares of liability, but also sizeable "orphan” shares attributable to other parties
that were defunct, insolvent, or otherwise unable to pay their fair shares. On top of that,
these companies also paid hundreds of millions of dollars in Superfund taxes during the
first 15 years of the progranm’s life. All told, these companies have already paid far more
than their actual responsibility for the contamination at these sites. Reimposing the

taxes now would be unjust. as well as unnecessary.
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Why the Superfund Taxes Should Not Be Reimposed

Executive Summary

s Taxes do not control the Superfund budget or the pace of EPA activity. On the
contrary, the Superfund budget, which is set by Congress each year through the
appropriations process, determines the pace of EPA activity.

« Most cleanups at NPL sites — roughly 70% — are performed by PRPs, not by EPA.

« The Superfund taxes are not needed to maintain the "polluter pays” principle, because
the companies formerly targeted by those taxes have already paid their full share of
cleanup costs.

* The companies formerly targeted by the Superfund taxes paid for Superfund not once,
not twice, but three times. As PRPs, they paid directly to study, clean up and
reimburse federal and state government for overseeing cleanup at the sites they
contaminated. As relatively deep pockets, they paid again by absorbing the "orphan”
shares of many exempt, defunct, and unknown parties at these same sites. And as
corporate taxpayers from 1986 to 1995, they paid yet again.

« Only about one-fourth of EPA’s Superfund appropriation is spent on cleaning up NPL
sites.

o EPA spends its Superfund budget on many other things, such as administration;
management; interagency and intra-agency coordination; research; grants to other
agencies; public outreach and education; worker training; policy development, review
and publication; and other support functions. Comparable functions in most other
federal agency programs are paid for by appropriations from general revenues.

« Funding decisions on the future needs of Superfund should be made by Congress
through the normal appropriations process, with funding coming from general
revenues. There is no persuasive reason why Superfund today should be treated
differently than other EPA programs, or those of other federal agencies.
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Overview

It has been suggested in recent years that the Superfund taxes’ that expired in
1995 should now be reimposed. The two rationales most frequently offered for this
suggestion are (1) the need to increase the pace of Superfund cleanups and (2) the
need to maintain the “polluter pays” principle.

Neither rationale is persuasive. The Superfund taxes do not control the pace of
the cleanup program, so reimposing them would not mean faster cleanups. And
Superfund is already a “polluter pays” program to an overwhelming extent, with or
without the taxes, so reimposing them would not advance this principle either.

This written statement explains why reimposing the Superfund taxes would not

be sound pubilic policy.

' There were actually three separate Superfund taxes that expired in 1995: (1) an
excise tax on petroleum, (2) an excise tax on certain feedstock chemicals, and (3) a
surtax on certain corporate income. Each tax was described separately in the Internal
Revenue Code. Some who favor reimposing these three taxes call them the “polluter
pays fees.” U.S. PIRG, “Empty Pockets” 5, 12 (December 2005). But in truth, they are
taxes, not merely “fees.” See Robert M. Steele, The Truth About Superfund Taxes,
Envil. & Energy Bus. L. Rep. 4 (Dec. 2006) (ABA), available at
hitp://www.abanet.org/buslaw/committees/CL400000pub/newsletter/200612/steele. pdf
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Introduction

The most fundamental point, and surely the one most subject to widespread
confusion, is the relationship between the three Superfund taxes and the EPA cleanup
program. On the one hand, those taxes formerly raised some of the money that was
deposited into the Superfund Trust Fund.? On the other hand, the Superfund taxes did
not control the amount of EPA spending for the Superfund program, and they did not
control the pace of cleanup.

Specifically, the amount of EPA spending for the Superfund program is
determined by Congress each year through the appropriations process. EPA receives a
fixed amount of money for the Superfund program, usually something on the order of
$1.3 billion per year. This annual appropriation is what determines the level of EPA
activity. The Superfund taxes, on the other hand, do not.

Moreover, the original rationale for the Superfund taxes has essentially
evaporated as the program has evolved over the past quarter-century. In 1980, the
Superfund taxes could be viewed as an aspect of the “poliuter pays” principle. EPA
would clean up contaminated sites, it was thought, using tax revenues collected from

those industry sectors believed to have caused much of the contamination.

% The term “Trust Fund” is somewhat misleading, because it suggests that money in the
U.S. Treasury is being set aside to pay for EPA’s Superfund program. But the reality is
quite different. Off-budget trust funds, such as the Superfund, do not represent money
that is actually “locked up” for a particular purpose. Congress “can raise or lower trust
fund collections . . . or change the purposes for which the collections are used[,] by
changing existing laws.” U.S. General Accounting Office, GAO-01-1998P, Federal
Trust and Other Earmarked Funds 7 (2001).
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Today, however, the companies that formerly paid the taxes are cleaning up
most of the sites on the National Priority List (“NPL")°® by themselves. EPA performs
relatively few NPL cleanups. In fact, EPA spends only about a quarter of its annual
Superfund appropriation on NPL cleanups.*

Like many other government programs, Superfund today faces a variety of
questions regarding its future workload and its funding needs. These include questions
as to the relative health risks being addressed by Superfund, the efficiency of the
program, and even its importance relative to many other competing priorities.® These
questions should be addressed through the appropriations process, as is done with
virtually every other federal program. The resulting appropriation for Superfund should
be funded from general revenues, again just as is done with virtually every other federal
program.

These points are addressed below in greater detail.

® The NPL is EPA’s list of the contaminated sites that are the highest priority for
cleanup. 40 C.F.R. Part 300, App. B (2009). To date, EPA has listed about 1,600 NPL
sites. Some sites have been deleted from the NPL following cleanup. Approximately
1,269 sites remain on the list today.

* In FY 2009, for example, EPA received $1.285 billion for the Superfund program. Out
of that total budget, EPA allocated just $267 million — or 20.7% ~ for “remedial’
activities, broadly defined. U.S. Gov't Accountability Office, GAO-10-380, Superfund —
EPA's Estimated Costs to Remediate Existing Sites Exceed Current Funding Levels 10
(May 2010).

¥ In FY 20086, for example, Congress appropriated just $973 million for the Food Safety
and Inspection Service, which protects the consumers of meat, poultry, and egg
products from potentially fatal diseases that can result from salmonella and other forms
of contamination, as compared to $1,239 million for the Superfund program.
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Appropriations — Not Taxes — Control the Level of EPA Activity

The current interest in the Superfund taxes stems from the recent reduction in
the average number of NPL sites reaching the “Construction Complete” milestone each
year. Itis said that the pace of cleanups is slowing, that the real problem is a lack of
funding, and that the root cause of this lack is the expiration of the taxes in 1995.

In order to assess this claim, two important facts must be appreciated. First, the
reduced number of “Construction Completions” each year is likely attributable to several
factors that are fundamental to the Superfund program. These factors have nothing to
do with taxes, and they may also have little to do with funding. This first point is
addressed below in some detail.

Second, even if funding is a factor, funding is controlled by appropriations — not
by the collection of taxes, nor by the amount of money in the Trust Fund at any given
time. As explained above, the funds available for use by EPA each year depend
entirely on how much money Congress appropriates.

Why Fewer “Construction Completions”?

Turning now to the debate over “Construction Completions,” it is a reality that
EPA's process for investigating and cleaning up an NPL site is exceedingly long. This
process — referred to as the “remedial pipeline” — was described by Resources for the

Future in its July 2001 report to Congress (hereinafter “the RFF Report’).®

5 Katherine N. Probst & David M. Konisky, Superfund’s Future ~ What Will It Cost?
(RFF 2001). The “remedial pipeline” includes remedial investigation, feasibility study,
remedial design, and remedial action, as well as numerous intermediate steps, draft and
final reports, and opportunities for public participation.
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EPA has calculated that the average duration of this process from start to finish
(not counting post-construction operation and maintenance) is 8.1 years. RFF
calculated that a more accurate average duration is over 77 years. And even when
“Construction Complete” is achieved, long years of operation and maintenance still lie
ahead.

Thus, the number of sites that reach “Construction Complete” in any given year is
only one measure of progress, and frequently not even the most useful one. An
exclusive focus on that single factor can be very misleading. It can actually obscure an
accurate evaluation of total progress being made, including the full range of
intermediate and ultimate milestones being reached, at all of the Superfund sites where
work is underway.

Superfund in fact has made great progress in cleaning up the NPL. After many
years of tedious efforts to move sites through the initial stages of the remedial pipeline,
EPA has achieved “Construction Complete” at more than 1,080 NPL sites. With over
two-thirds of the NPL sites now having accomplished this objective, it should come as
no surprise that at some point there would be a reduced number of sites reaching that
particular milestone each year. This reduction in no way suggests that there has been a
decline in the overall level or pace of cleanup activity across the program.

Another factor, perhaps less obvious, helps to explain the reduced numbers of
“Construction Completes.” EPA made a deliberate policy choice in the early 1990s to

focus first on those NPL sites that could be completed relatively quickly — the “low-
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hanging fruit” of the Superfund program — and to defer work on many of the larger, more
complex NPL sites.

The payoff from this policy choice was record high numbers of “Construction
Completes” throughout the 1990s. But in a way, EPA was robbing Peter to pay Paul.
EPA now faces a portfolio of NPL sites that is dominated by larger and more complex
sites -~ and a public that has grown accustomed to those atypically high compietion
rates from the early years.

The numbers can be looked at in many ways. In the first 20 years of the
program, 757 sites reached the point of “Construction Complete,” 411 of them in the five
years from 1996 through 2000. Those statistics yield an average of 82 completions per
year for those five years, but an average of 38 completions per year for the 20-year
period as a whole. Neither “average” is very meaningful, however, because at any given
point in time, so much work is being done at so many sites that is just not reflected in

the number of sites that happen to reach any single milestone in any particular year.
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Manpower and Funding Have Remained Stable

A far better indicator of the total amount of work occurring in any single year is
the total level of EPA manpower and expenditures. Significantly, the number of EPA
officials and staff working in the Superfund program has remained relatively constant for
more than a decade. So too has the level of spending. This fact was confirmed in 2005
by the U.8. Government Accountability Office ("GAO"), which reported that total funding
for the Superfund and Brownfields programs and the Superfund-related programs of the
ATSDR and NIEHS, in current year dollars, remained relatively constant from fiscal year
1993 to fiscal year 2005 7

In other words, Congress appropriated roughly the same amount of money for
Superfund in each of those 13 consecutive fiscal years. Moreover, this trend has
continued since the 2005 finding by GAO, with Superfund appropriations holding steady
at roughly $1.3 billion from FY 2000 through FY 2009.

Interestingly, Congress appropriated almost the same amount in FY 1995, the
last year that the Superfund taxes were still in effect, as it did in FY 2009, nearly a
decade and a half after the taxes expired. Those amounts were $1.224 billion and

$1.285 billon, respectively.

7 U.S. Gov't Accountability Office, GAO-05-746R, Hazardous Waste Programs:
Information on Appropriations and Expenditures for Superfund, Brownfields, and
Related Programs 2 (June 30, 2005).
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There is also the matter of inflation. 1t is true that Superfund, like every other
government program, is subject to inflation as the cost of goods and services rise over
time. The FY 2009 Superfund appropriation of $1.285 billion clearly cannot buy the
same amount of goods and services as, say, the FY 2001 appropriation of $1.270
billion. But whether inflation helps to explain the reduced average number of
“Construction Completions” reported in recent years, or whether the reduced totals are
due more to the greater challenges posted by the NPL sites remaining in the remedial
pipeline, is a subject on which reasonable people may disagree.

The key point, however, is that none of these issues is in any way related fo the
Superfund taxes. As previously explained, EPA’s expenditures for Superfund are
controlled by appropriations, and not by taxes. Appropriations, not taxes, are what give
EPA money to spend for this program.

We turn now to a brief review of the rationale behind the three Superfund faxes

and a summary of why that rationale no longer exists.

10
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No Persuasive Rationale Exists for Reimposing the Superfund Taxes

The Original Expectation That EPA Would Perform Most
Cleanups is No Longer Valid.

When Congress enacted Superfund in 1980, it was widely assumed that EPA
would perform most of the cleanups, using public funds to pay for them. The prototype
of a typical Superfund site was visualized as an abandoned dumpsite.

In that context, imposition of the Superfund taxes seemed a natural mechanism
to shift financial responsibility for the cleanups back onto the sectors of society that
were perceived to have largely caused the problem. In the early 1980s, EPA in fact did
perform most of the investigation and remediation work at contaminated sites. For
many companies, their tax payments in those years far exceeded their payments for
work at sites, and EPA used its Superfund budget to clean up many sites that had been
contaminated mainly by industry.

During the 1980s, however, EPA began to successfully use the law’s Draconian
liability provisions both to recover EPA's costs from Potentially Responsible Parties
(“PRPs”) and, more importantly, to require PRPs to perform cleanup work themselves.
This evolution in EPA’s enforcement approach yielded a much better understanding of
the problems that gave rise to Superfund sites in the first place.

As EPA began to identify and confront the responsible parties at sites, it became
evident that the original assumption that Superfund sites were created by oil, chemical,
and large manufacturing and service companies was incorrect. In fact, the responsible
parties include many medium and small businesses and many industrial sectors not

subject to substantial — or any — Superfund taxation, as well as local and state

11
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governments, defunct and unidentifiable parties, and, in a surprising number of cases,
the federal government itself. Indeed, the federal government has been aptly described
as the biggest polluter of them all.®

In 1989, a Senate committee report urged EPA simply to find a few deep-pocket
PRPs at each site and force them to do the work, using the strong-arm liability power of
Superfund. At about that same time, EPA issued its “Enforcement First” policy, which
put the responsibility for investigation and cleanup on industry at every site where PRPS
could be found, and to reserve the Superfund budget for sites where no PRPs existed.

EPA’s dramatic change in practice was documented in a table printed in the RFF
Report.® From 1980 to 1986, PRPs performed the key RI/FS studies at only 24% of the
sites, and the cleanup remedy at only 33% of the sites. But from 1991 through 1999,
when EPA’s “Enforcement First” policy was in effect, these figures roughly doubled.
PRPs performed 46% of the RI/FSs, and 73% of the actual cleanups. EPA understood
that this trend allowed it to leverage its Superfund budget far more effectively, and so
EPA has worked hard to have PRPs do the work at every site where liable parties can

be found.

® The United States owns and manages half a billion acres of land containing more
than 60,000 potentially contaminated sites. Federal Facilities Policy Group, /mproving
Federal Facilities Cleanup 17 (October 1995). The government estimates the total
cleanup cost associated with these facilities to be between $234 billion and $388 billion.
id.

9 Table 3-2, Comparison of Leads for Remedial Pipeline Actions by Time Period
(Percentage), RFF Report at 43.

12
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Remedial
Investigation/Feasibility Remedial Design Remedial Action
Study
Period Fund-Lead PRP-Lead Fund-Lead PRP-Lead Fund-Lead PRP-Lead
(FY)
1980-1986 76% 24% 63% 37% T67% 33%
1987-1990 52% 48% 49% 51% 54% 46%
1991-1999 54% 46% 28%: 72% 27% 73%
2000-2008 66% 34% 51% 49% 36% 64%

Table 1: Comparison of Leads for Remedial Pipeline Actions by Time Period (Percentage)

As a result of “Enforcement First,” nearly every existing large corporation whose

operations generated contamination has been named as a liable party at nearly every

NPL site to which it sent waste. At most of those sites, moreover, the PRPs have

performed the cleanup themselves and have even reimbursed EPA for its oversight

costs. In a smaller number of cases, most of which predate "Enforcement First," the

PRPs have reimbursed EPA for its expenditures, including its oversight costs and its

indirect costs.

Today, virtually the only NPL cleanups that EPA actually pays for are those

where no viable PRPs exist — the so-called “orphan” sites. These sites were not

contaminated by the companies formerly targeted by the three Superfund taxes.

Instead, these sites were contaminated by companies that are now defunct or insolvent,

or by other types of generators, such as municipalities. EPA’s narrowly limited role in

'® Table adapted from Martha Judy & Kate Probst, Superfund at 30, 11 Vt. J. Envil. L.
191, 215 (2009) (available at http://www.vjel.org/journal/pdf/VJEL10117 pdf), and
printed with permission of the Vermont Journal of Environmental Law.
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paying for cleanups is a fundamental change from the original expectations. It has
resulted from the tenacious and successful efforts of EPA to implement its “Enforcement
First” policy. And it has eroded the basic rationale for levying the Superfund taxes in the
first place.

Companies Responsible for Contamination are
Paying for Remediation Site by Site.

It is sound public policy for the government to place the costs for correcting a
problem on those who caused it. This often requires discerning judgment to determine
when it is possible to identify those who have caused a problem and what costs are
attributable to the problems they have created.

Today, existing companies whose wastes contaminated sites are being held
directly responsible for cleanup costs, one site at a time. Through their payments to
investigate and remediate sites at which they are PRPs, such companies are paying
their fair share to address the national problem. In fact, a good argument can be made
that most of them are paying far more than their fair share. That result is due to the joint
and several liability feature of Superfund.

At most sites it is impossible to identify the origin of much of the waste, so the
PRPs that are identified must divide up the total costs among those whose waste was
identified. This means that each viable PRP typically pays far more than its
proportionate share of the costs to investigate and remediate the site.

Another factor that increases each PRP’s liability is that usually the allocations of
responsibility are taking place 30 to 50 years after the waste disposal occurred, and a

number of the PRPs that were identified no longer exist. The wastes generated by such

14
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defunct parties are referred to as the “orphan” share. Under joint and several liability,
the companies stili in operation typically pay that share.

In 1995, EPA partially recognized the excessiveness of that result and agreed to
absorb part of that cost, but subject to severe limitations. EPA now absorbs part of the
orphan share in certain settlement agreements, but only up to 25% of the cost of the
work to be performed under the settlements, and only if that amount can be written off
against EPA’s claim for past costs at the same site. The Agency recognized that these
constraints meant that responsible parties would still be asked to pay excessive
shares."!

At the same time, EPA also committed to join parties in an equitable manner
rather than focus on a few of the deep-pocket contributors. But a chemical industry
report documented that EPA enforcement efforts continued to be focused on the larger
private sector parties alleged to be involved at sites.

In a nutshell, existing large corporations responsible for past disposal of
hazardous waste are typically required to pay the full costs of cleaning up the sites
where their wastes were sent — including the “orphan” share of those costs. Under this

approach, their obligations are discharged in full and then some. Requiring payment of

" U.S. EPA, “Interim Guidance on Orphan Share Compensation for Settlors of
Remedial Design/Remedial Action and Non-Time-Critical Removals” (June 1996).

2 Chemical Manufacturers Association, “A Chemical Industry Perspective on EPA’s
Superfund Administrative Reforms” {(April 1997).

15
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Superfund taxes on top of that to pay for cleanups at sites contaminated by others
would be unjust.

The Superfund Taxes Are Not Required
to Implement the “Polluter Pays” Principle.

From the earliest days of environmental regulation, a fundamental principle has
been that the polluter should pay the costs of controlling poliution. Recently, this
“polluter pays” rationale has been advanced to support an argument that the Superfund
faxes should be reimposed. it does not fit.

The Superfund taxes are not needed to maintain the “polluter pays” principle
because, as explained above, Superfund is already overwhelmingly a “polluter pays”
program. At most NPL sites, responsible parties (private companies, DOD, DOE, eic.)
pay virtually all the costs themselves. Even at the relatively few sites where EPA pays
up front, the Department of Justice typically recovers those costs from any viable
responsible parties.13 It is usually only at “orphan” sites, where no responsible parties
exist, that EPA performs cleanups using general revenues.

As explained above, the companies formerly targeted by the Superfund taxes are
already paying their share of the costs at the sites where they are responsible parties,
and they are typically paying more than their fair share of costs at those sites. They
also paid a large portion of the historic costs of the entire program (through the

Superfund taxes) for the many years when the taxes were in effect. In other words,

3 As the Chief of DOJ's Environmental Enforcement Section told a D.C. Bar
Association symposium, “The funding issue will have no direct impact on enforcement
of Superfund sites.” 24 Hazardous Waste/Superfund Week 151 (April 22, 2002).

16



116

these companies paid three times — once as PRPs to remediate their sites, again as
the larger solvent parties forced to absorb the orphan shares, and yet again as
corporate taxpayers to support the general program. They have more than paid their
fair share.

Finally, it must also be recognized that there are other important limitations and
exceptions to the “poliuter pays” principle under Superfund. Notably, both Congress
and EPA have elected to release certain groups of responsible parties from their full
liability as PRPs, either by providing preferential settlements (as EPA has done in the
case of municipalities and small private parties) or by granting full exemptions (as
Congress has done in the case of scrap dealers, certain small businesses, and
lenders). In many instances the liability of these parties has effectively been shifted to
the remaining PRPs at the sites. These dynamics have distorted the “polluter pays”
principle and substituted a “Deep Pocket-Easy Target” policy. It would be unjust to
compound this distortion of “polluter pays” by reimposing the taxes on a group that has
paid, and is paying, more than its fair share.

Most of the Money that Congress Appropriates for Superfund
Is Not Used to Clean Up NPL Sites.

The logic that might once have justified imposing the Superfund taxes is that the
money would be used to remediate NPL sites contaminated by the companies, or at
least the industry sectors, paying those taxes. As explained above, however, that
rationale was overtaken by "Enforcement First."

With private parties performing most of the cleanups at NPL sites over the past

20 years, EPA performs relatively few of them. We would expect to find this long-

17
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standing pattern reflected in EPA’s budget, and in fact itis. The majority of funds
appropriated for the Superfund program are not being spent on cleaning up NPL sites.
This reality has two key features.

First, the annual Superfund appropriation is immediately reduced each year by
transfers from the Office of Solid Waste and Emergency Response ("OSWER”), which
runs Superfund, to other EPA offices that provide indirect support, such as the Office of
Inspector General, the Office of Research and Development, and the Office of
Environmental Information. In FY 2003, for example, these transfers to non-OSWER
components exceeded 30% of EPA's total Superfund appropriation.’ Thus, much of
what Congress appropriates each year for Superfund is immediately diverted to EPA
support offices that are not involved in cleaning up sites.

Second, of the money that remains within OSWER, only a limited amount is
actually spent on NPL cleanups. This can easily be seen in the figure reprinted below
from the RFF Report. In 1999, for example, EPA devoted 40.5% ($622.3 million) of its
Superfund appropriation to the NPL Remedial Program, most of it for orphan sites. In
that same year, EPA spent 21.2% of the money ($325.6 million) on program staff,
management and support; 7.4% ($114.1 million) on program administration, and 6.5%

($100.5 million) on “other programs and agencies.”

** Final Report, Superfund Subcommittee of the National Advisory Council for
Environmental Policy and Technology, at 21 (April 2004) (OSWER retained 68% of total
amount appropriated by Congress for Superfund).
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Figure 1-2. FY 1999 Expenditures for the Superfund Program
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The situation has not changed greatly over the last ten years. In FY 2002, for
example, EPA spent even less of its Superfund appropriation — 31% ($415 million) — on
the NPL Remedial Program. In that same year, EPA spent 22% on program
management and administration, and 10% on “other.”'S More recently, in FY 2009, EPA
spent just 20% of its total Superfund budget on remedial activities, as previously

noted 18

% U.S. General Accounting Office, GAO-03-850, Superfund Program — Current Status
and Future Fiscal Challenges (July 2003).

18 U.8. Gov't Accountability Office, GAO-10-380, Superfund — EPA’s Estimated Costs
to Remediate Existing Sites Exceed Current Funding Levels 10 (May 2010).
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Importantly, a sizeable share of the Superfund budget is also spent on removal
actions — 20.7% ($317.8 million) in 1999, for example, and 15% ($200 million) in 2002.
Like those NPL sties where EPA performs the cleanups, these removal action sites also
tend to be classic “orphan sites™

The most common source of sites requiring removal activities cited by the

regional program managers was a category of "economically marginal” facilities,

often mom-and-pop operations that cannot afford to meet regulatory
requirements for handling, storage, and disposal of the hazardous materials with
which they work. Examples included small electroplating shops, secondary lead
smelters, and waste oil recycling facilities.

RFF Report, p. 29.

In sum, EPA uses its Superfund budget for a variety of purposes. Because most
NPL cleanups are performed by responsible parties, EPA typically pays for cleanups
only at “orphan sites,” and these costs account for about a quarter of the Superfund
appropriation. Whether a larger appropriation would produce more cleanups, or faster
cleanups, can certainly be debated. What cannot be debated, however, is that

reimposing Superfund taxes would have no such impact because (as explained above)

the taxes do not control EPA’s Superfund budget.
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Superfund Should Run on Appropriations from General Revenues

Virtually every federal government program is funded from general revenues in
the U.S. Treasury, with actual spending controlled by the congressional appropriations
process. This mechanism can be cumbersome, but it provides the best opportunity for
Congress to consider the competing priorities of many different national needs and then
balance all expenditures against those priorities.

Whenever a special tax is proposed, one must examine the purpose for which
the funds will be used, and the rationale for the special tax, to determine whether an
exception to the general rule is justified. There is no justification today for reimposing
three special levies on selected categories of industry in order to raise money for
Superfund.

The federal Superfund program has been in effect for thirty years. Today, four
key factors dominate the current state of the program and reinforce the wisdom of
funding it through appropriations from general revenues.

Superfund Has Accomplished Most of its Original Mission.

Without question the biggest impact of Superfund was that its Draconian liability
provisions focused widespread attention on the potential risks of uncontrolled disposal
of hazardous waste. That impact drove a transformation of daily practices throughout
industry, government agencies, and the rest of American society. Moreover, since
1980, stringent controls have been imposed under RCRA and other federal and state
programs to prohibit improper disposal, so that new high-risk sites are rare — a dramatic

contrast to the century before 1980, when there were no controls at all.
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In sum, this national problem of hazardous waste disposal is no longer out of
control. Superfund is well on its way fo cleaning up the sites listed on the NPL, with
over two-thirds of those sites already “Construction Complete.” Superfund has a variety
of other continuing important functions, but it clearly has completed the biggest
challenges assigned o it at its creation.

Superfund Has Been an Extremely Costly Program,

The total costs of administering the Superfund program have been huge. To
date, Congress has appropriated some $35 billion for Superfund, and responsible
parties have spent many billions more.

From the outset Superfund has functioned with elaborate administrative
procedures and costly standards. it soon became notorious for its enormous
transaction costs. Despite numerous efforts at reform, it continues to be a very
expensive and very inefficient mechanism for addressing contaminated sites. There are
some sites where that approach may be needed, either because of the absence of
alternatives or due to special circumstances, but serious questions are raised as to how
many sites should be managed in the future through this exceedingly costly and slow

program.
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Most Superfund Sites No Longer Present Any Immediate Risk
to Human Health or the Environment.

The most fundamental question in evaluating the priority of contaminated sites
today is whether they present any immediate risk. In overwhelming numbers, the
answer to that question today is "no.""”

“Potential risk” or “future risk” is another story. The contamination at many sites
is sufficiently serious that, if neglected, it could cause problems at some point in the
future.”® But in most cases those potential risks have already been brought under
control through existing remedial measures, or can be with moderate activities and
reasonable care. It is rare indeed today to “discover” a new site with risks that are truly
imminent. These circumstances do not suggest that strong governmental programs will

not be required for far into the future, but they do affect the scale and priority of those

needed efforts.

7 As of September 30, 2009, EPA reported that 1,320 NPL sites (more than 83% of the
total) had achieved the Environmental Indicator for "human exposure under control,”
meaning that no unacceptable human exposure pathways exist and EPA has
determined that current conditions are under control sitewide. See
hitp:/iwww.epa.gov/superfund/accomp/eifei.him#sitewide

® The Sierra Club has claimed that “hundreds of Superfund sites pose threats to
people’s health” because they have not yet achieved EPA’s Environmental indicator for
“human exposure under control.” See “Superfund’s 25th Anniversary” (December
2005.). But not achieving this Environmental Indicator does not necessarily equate to
risk. Under EPA's definition, even the mere “possibility . . . that humans may come info
contact with the contaminated media” keeps a site from meeting this Indicator. So the
sites that do not yet meet this Indicator may not “pose threats” to anyone.
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State Programs Now Normally Provide a Viable Alternative.

During the past two decades, virtually all states have enacted legislation and
have established programs to manage the cieanup of contaminated sites.'® The
overwhelming majority of America’s contaminated sites are in fact now being managed
by those state programs. As the emphasis has recently increased on returning sites to
productive use, states and local governments closer to the plans and needs of local
communities may be better able to manage growing numbers of such sites in the future.
The point here is not that states should pay for all, or even most, of these cleanups, but

rather that states should manage the process through which the PRPs pay for them.

These four key factors affecting Superfund today implicate the same sorts of
balancing questions that are raised by other federal programs and are routinely
addressed through the annual appropriations cycle. These are questions of relative
need and relative urgency. These are also questions that Congress deals with every
single day. There is simply no reason fo single out the Superfund program by levying

additional taxes.

® Environmental Law Institute, “An Analysis of State Superfund Programs: 50-State
Study, 2001 Update” (2002).
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Conclusion

In conclusion, several factors combine to reinforce the view that reimposing the three
Superfund taxes would be bad public policy:

Taxes do not control the Superfund budget or the pace of EPA activity. On the
contrary, the Superfund budget, which is set by Congress each year through the
appropriations process, determines the pace of EPA activity.

Most cleanups at NPL sites — roughly 70% —~ are performed by PRPs, not by EPA.

The Superfund taxes are not needed to maintain the “polluter pays” principle,
because the companies formerly targeted by those taxes have already paid more than
their full share of cleanup costs. As PRPs, they paid directly to study, clean up and
reimburse federal and state government for their costs to oversee cleanup at the sites
they contaminated. As relatively deep pockets, they paid again by absorbing the
"orphan" shares of many exempt, defunct, and unknown parties at these same sites.
And as corporate taxpayers up until 1995, they paid yet again.

A small fraction of EPA’s Superfund appropriation is spent on cleaning up NPL
sites. EPA spends its Superfund budget on many other things, such as administration;
management; interagency and intra-agency coordination; research; grants to other
agencies; public outreach and education; worker training; policy development, review
and publication; and other support functions. Comparable functions in most other
federal agency programs are paid for by appropriations from general revenues.

Funding decisions on the future needs of Superfund should be made by
Congress through the normal appropriations process, with funding coming from
general revenues. There is no persuasive reason why Superfund today should be
treated differently than other EPA programs, or those of other federal agencies.
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